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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9526 


NATIONAL METROPOLITAN BANK OF WASHING¬ 
TON, a national banking corporation, CORNELIUS H. 
DOHERTY, Executors of the estate of Frederick W. 
Buchholz, deceased, Appellants, 

v. 

JOSEPH GAWLER’S SONS, INC., a corporation, 

Appellee. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the Municipal 
Court of Appeals for the District of Columbia, allowed by 
order of this Court on September 3, 1947, pursuant to Sec- 
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tion 11-773, D. C. Code (1940), as amended bv the Act of 
April 1, 1942, 56 Stat. 196, Ch. 207, Sec. 8. The opinion of 
the Municipal Court of Appeals affirming a judgment 
against appellants in the Municipal Court for the District 
of Columbia was filed on March 7, 1947 (Joint App. 22-27). 
The opinion was modified by an order of that court dated 
April 4,1947 (Joint App. 27-2S). It is reported in 52 A. 2d 
2S0. 

STATEMENT OF THE CASE. 

The appellants are the executors of the Estate of Fred¬ 
erick \Y. Bucliholz, who died November 22, 1944 (Joint 
App. 2, 4). Appellee is an undertaking establishment 
which furnished the materials and service for the inter¬ 
ment of the body of the decedent (Joint App. 10). The 
action was begun by appellee’s filing in the Municipal 
Court for the District of Columbia two suits, one against 
appellants for the balance due on the funeral bill originally 
amounting to $3,863 (Joint App. 2) and the other to recover 
the same alleged debt against the executor of the estate of 
Christina Buchholz, mother of the testator, with whom one 
Gustave F. Blank was joined as defendant (Joint App. 
6, 7). The two suits were consolidated for trial. There 
was a finding and judgment against appellants in the for¬ 
mer suit and a finding and judgment in favor of the defen¬ 
dants in the latter (Joint App. S-9). Appeals were taken to 
the Municipal Court of Appeals in both cases (Joint App. 
6) but the appeal of the undertaker plaintiff was with¬ 
drawn (Joint App. 21). At the trial the evidence estab¬ 
lished the following facts: 

Early in the morning of November 22, 1944, Frederick 
AY. Buchholz died at the Occidental Hotel, where he re¬ 
sided (Joint App. 10). His mother, the late Christina 
Buchholz, also lived at the Hotel, and at that time was ill 
(Joint App. 11, 12). A group composed of Gustav F. 
Blank and Louise Stoner, who were cousins of Frederick 
YY. Buchholz, together with some employees and friends, 
went to plaintiff’s establishment and arranged for his 
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funeral (Joint App. 10, 12). Mr. Blank acted as spokes¬ 
man for the group (Joint App. 10). It was the consensus 
of them all that “the best was none too good for Fred” 
(Joint App. 10). Plaintiff’s vice president prepared a con¬ 
tract form indicating the costs involved, which form was 
signed by Mr. Blank (Joint App. 11, 19-20). When asked 
to whom the bill should be sent, Mr. Blank instructed the 
plaintiff to send it to Mrs. Christina Buchholz, Fred’s 
mother (Joint App. 11). Thereupon, at plaintiff’s request, 
Mr. Blank also signed the contract “Mrs. Christina Buch¬ 
holz, Occidental Hotel” (Joint App. 11). In accordance 
with Blank’s instructions, plaintiff mailed its bill to Mrs. 
Buchholz on November 25, 1944 (Joint App. 12). 

On December 21, 1944, defendants qualified as Executors 
of the Estate of Frederick W. Buchholz, deceased. (Joint 
App. 23). In January, 1945, Mrs. Christina Buchholz died, 
leaving a will in which Cornelius H. Doherty, Esquire, one 
of the defendants herein, was named sole Executor. (Joint 
App. 23). In his first account as such Executor, Mr. 
Doherty claimed credit and allowance for $2,863.00, being 
the balance of plaintiff’s bill for services incident to the 
funeral of Frederick W. Buchholz. (Joint App. 13, 18). 
Defendants had previously paid $1,000.00 on account of the 
bill, that being the amount which they thought was justi¬ 
fied, in view-of the condition of his estate after they held a 
meeting and very carefully considered the matter. (Joint 
App. 16). The condition of the estate was, and still is, con¬ 
fused and doubtful. (Joint App. 15, 26) Gustav F. Blank, 
Louise Stoner and others filed exceptions to the allowance 
of the claim in Mr. Doherty’s account as executor of the 
Christina Buchholz estate. (Joint App. 13, 18). These 
exceptions were sustained. (Joint App. 23) Plaintiff did 
not assert any claim against the Estate of Frederick W. 
Buchholz until February 28, 1946. (Joint App. 12). Mr. 
Doherty knew he was one of the Executors named in the 
will of Frederick W. Buchholz, having prepared the instru¬ 
ment (Joint App. 24), but his Co-executor had no knowl- 
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edge of its designation as such until after the funeral. 
(Joint App. 14). Mrs. Buchholz, however, knew that Mr. 
Doherty was one of the Executors. (Joint App. 14). He 
visited the Buchholz apartment some time between three 
and seven o’clock on the morning Mr. Bucholz died, and 
on leaving about seven o’clock intended to return later and 
make arrangements for the funeral. He returned at ap¬ 
proximately eleven o'clock, and at that time found the 
arrangements had been made without consulting him. 
(Joint App. 14). 'When the bill came to Mrs. Buchholz 
some time the following week, he informed her “that the 
“Executors of Freddie’s Estate would never pay that 
amount of money.” (B. 112) 

The Will of Frederick W. Buchholz contained the follow¬ 
ing provision: 

“I direct my executors, hereinafter named, to pay all 
of my just debts and the expenses of my last illness, 
funeral and burial, in such amounts as they may deem 
proper, as soon after my death as may be practicable.” 
(Joint App. 15-16) 

At the conclusion of the foregoing evidence the appel¬ 
lants (defendants) moved for a finding in their favor. This 
motion was denied and the court found generally in favor 
of the plaintiff. (Joint App. 5). On appeal to the Munici¬ 
pal Court of Appeals for the District of Columbia, this 
finding and judgment was affirmed. (Joint App. 27). From 
the judgment of the Municipal Court of Appeals for the 
District of Columbia, this court allowed a special appeal 
on September 3, 1947. 

STATUTES INVOLVED. 

Section 18-520 D. C. Code (1940): 

“In paying the debts of the decedent, after the pay¬ 
ment of funeral expenses according to the condition 
and circumstances of the deceased, not exceeding six 
hundred dollars, an executor or administrator shall 
observe the following rules: Claims for rent in arrear 
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against deceased persons, for which an attachment 
might be levied by law, shall have preference. Judg¬ 
ments and decrees of courts in the District of Columbia 
shall next be wholly discharged. After such claims for 
rent, judgments and decrees shall be satisfied, all other 
just claims shall be on an equal footing without prior¬ 
ity or preference. If there be not sufficient to discharge 
all such judgments and decrees, a proportionate divi¬ 
dend shall be made between the judgment and decree 
creditors.” 

Section 20-605 D. C. Code (1940): 

‘‘On the other side shall be stated the disbursements 
by him made, namely: First, Funeral expenses, to be 
allowed at the discretion of the court, according to the 
condition and circumstances of the deceased, not ex¬ 
ceeding three hundred dollars: Provided, That for 
special cause shown the court may make such addi¬ 
tional allowance not exceeding three hundred dollars 
as such special circumstances may warrant. Second, 
The debts of the deceased approved or passed as here¬ 
in directed, and paid or retained. Third. The allow¬ 
ance for tilings lost, or which have perished without 
the party’s fault, which allowance shall be according 
to the appraisement. Fourth. His commissions, which 
shall be at the discretion of the court, not under one 
per centum nor exceeding ten per centum on the 
amount of the inventorv or inventories, excluding 

# t * t / n 

what is lost or perished. Fifth. ITis allowance for 
costs, attorneys’ fees, and extraordinary expenses 
which the court may think proper to allow.” 

STATEMENT OF POINTS ON APPEAL. 

1. The Court erred in entering judgment against these 
defendants for Twenty-eight hundred sixty-three dollars 
($2,863.00). 

2. The Court erred in holding that these defendants were 
liable in any amount to the plaintiff. 

3. The Court erred in not effectuating the lawful direc¬ 
tions of Frederick W. Buchholz, as set forth in his last 
will and testament. 
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4. The Court erred in failing to hold that discretionary 
power to determine what expense should be paid for the 
funeral of said testator was vested in the Executors of 
his estate. 

5. The Court erred in substituting its discretion for that 
of the Executors as to the amount deemed to be just and 
proper to be paid for the funeral expenses of Frederick 
W. Buchholz. 

6. The Court erred in holding that defendants, as Exec¬ 
utors of the Estate of Frederick W. Buchholz, were re¬ 
quired to pay more than Six hundred dollars ($600.00) for 
funeral expenses. 

7. The Court erred in denying defendants’ motion to 
vacate and set aside the finding and for a new trial. 

8. The Court erred in denying defendants’ motion for 
judgment notwithstanding the finding. 

SUMMARY OF ARGUMENT. 

1. In the absence of express agreement by a decedent or 
his executor, the law has always implied a duty on the part 
of the executor or administrator to pay the expenses of 
the decedent’s burial. But the executor must pay no more 
than a reasonable amount, having regard to the decedent’s 
position in the world, and the circumstances of his estate. 
To this extent, the executor must give priority to the burial 
expenses over the decedent’s debts. To the extent that the 
burial expenses are not reasonable, the executor has 
neither a legal duty nor a legal right to pay them. Sections 
18-520 and 20-605 of the D. C. Code (1940) fix at $600 the 
maximum amount the executor or administrator may con¬ 
sider reasonable and, therefore, fix the maximum liability 
of the estate by implication of law. 

2. The Will of Frederick Buchholz gave* to the executors 
of his estate the discretion of determining the proper 
amount allowable for his funeral expenses. The exercise 
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of this discretion is reviewable in the courts only for abuse. 
The statutes of the District of Columbia vest the probate 
court with exclusive jurisdiction to determine the amount 
allowable out of a decedent’s estate for funeral expenses. 

3. The evidence did not establish that-the appellants 
abused their discretion or acted arbitrarily or capriciously 
in determining to pay no more than $1,000 for the funeral 
expenses of their testator. On the contrary, the evidence 
showed that such action was reasonable and proper. 

ARGUMENT. 

I. 

The Maximum Allowable Against Decedent’s Estate for 
Funeral Expenses is Fixed by Statute. 

The Code contains two provisions applicable to funeral 
expenses. Each is consistent with the other, and each fixes 
the maximum allowance therefor against a decedent’s 
estate. Sec. 18-250 provides: 

“In paying the debts of a decedent, after payment 
of funeral expenses according to the condition and cir¬ 
cumstances of the deceased, not exceeding six hundred 
dollars, an executor or administrator shall observe the 
following rules * * * 

And Secs. 20-604-5, in prescribing the manner in which an 
executor shall make his accounting, provide that on the 
one side shall be set forth the assets he has received, and 

“On the other side shall be stated the disbursements 
by him made, namely: First, Funeral expenses, to be 
allowed at the discretion of the court, according to the 
condition and circumstances of the deceased, not ex¬ 
ceeding three hundred dollars: Provided, That for 
special cause shown the court may make such addi¬ 
tional allowance not exceeding three hundred dollars 
as such special circumstances warrant * * • .” 

The Municipal Court of Appeals, in construing these 
sections, held that they prescribe a maximum which may 
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be allowed as a priority, but insofar as the balance over 
six hundred dollars is concerned such balance is to be 
treated as a general claim and paid, regardless of amount, 
so long as the total bill is not greater than the condition 
and circumstances of the decedent’s estate justify and his 
position in the world warrants. It is submitted that there 
is no justification for that construction, either in the 
language or history of these statutes or in the historical 
treatment of funeral expenses in the administration of 
decedent’s estates. 

There is no language in the statutes quoted which makes 
the funeral bill a debt of the decedent. Sec. 1S-320 merely 
prescribes the order of payment of the decedent’s debts 
after his funeral expenses are paid; and Sec. 20-605 clearly 
distinguishes the debts from funeral expenses. Nowhere 
do the statutes themselves justify the conclusion that the 
funeral expenses may be broken down into two parts: that 
which is a priority and that which is a general claim. 
Actually, these code provisions are a codification of the 
common-law principle that reasonable funeral expenses are 
a first charge against the decedent’s estate, because every 
person is entitled to a proper burial. The Code merely 
fixes the maximum amount the court may consider reason¬ 
able. This rule is clearly stated in Gayle's Admr. v. John¬ 
son, 72 Ala. 234, 47 Am. Rep. 405, where the court said: 

‘‘Funeral expenses, says Lord Coke, according to 
the degree and quality of the deceased, at common law 
were allowed of the goods of the deceased, before any 
debt or duty whatever, and his burial was the first 
duty of an executor * * * .” 

And in Patterson v. Patterson, 59 N. Y. 574, 17 Am. Rep. 
3S4, 391-2 the court said: 

“I have no doubt but that the reasonable and neces¬ 
sary expenses of the interment of the dead body of one 
deceased, are a charge against his estate, though not 
strictly a debt due from him * * * . 
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“To a claim for the payment of such expenses by 
an executor, the objection does not lie that the rule 
of distribution of assets will be improperly interfered 
with if the claim is allowed and paid. Unless there is 
some objection arising out of statutory provisions, 
these expenses must be preferred to all other debts 
(Tollers on Exrs. 245) not excepting debts due by 
record, even to the sovereign.” 

See also, Hildebrand v. Kinney, 172 Ind. 447, 19 Ann. Cas. 
78S; Annotation, 52 L.R.A. (N.S.) 1152, 1157; Annotation 
33 L.R.A. 660, 665; 2 Williams on Executors 166-169; Stag 
v. Punter, (1744) 3 Atk. 119, 2 Eng. Rul. Cas. 148; 21 Am. 
Jar. 568, Ex. & Adm., Sec. 330. 

Thus, to put it another way, under the rules of the com¬ 
mon law funeral expenses are always allowable as a first 
charge against the estate so far as they are reasonable 
according to the circumstances of the decedent. So far as 
they are not reasonable and in accordance with the circum¬ 
stances of the deceased, they are not alloivable at all, by 
implication of laic, against the administrator or executor. 

The Code sections above quoted have always been con¬ 
sidered as fixing the maximum amount allowable for 
funeral expenses by implication of law. The Municipal 
Court of Appeals did not find persuasive In Re Butler's 
Estate, 3 Mac Arthur (10 D. C.) 535 construing the Mary¬ 
land Act of 179S, Ch. 101, Subch. 10, Section 2, then (1S79) 
effective in the District of Columbia. The language of that 
statute is precisely the same as Sec. 20-605 of the present 
Code, except that the proviso that the court may allow an 
additional $300 for special cause shown, was added at a 
later date (Act of June 30, 1902, 32 Stat. Part I, p. 529). 

In the case cited, although the decedent left personalty 
and realty which, combined, was adequate to pay his debts, 
the personalty was insufficient and the heir objected to an 
allowance of $417, i.e., more than $300, for funeral 
expenses. The court reduced the allowance to $300, saying 
that by reason of the statute, and notwithstanding a testa¬ 
mentary provision in the will granting the executors dis- 
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cretion in the matter, the court could not permit them to 
put the estate to a greater expense. 

The attempt of the Municipal Court of Appeals to dis¬ 
tinguish the case, on the ground that there the personalty 
was insufficient to pay all debts, is not sound. If the excess 
of funeral expenses over the $300 maximum were a lawful 
charge against the decedent’s estate as a debt, though not 
preferred, the real estate could have been sold for the pay- 
men thereof, notwithstanding the insufficiency of the 
personal estate. See Sec. 1S-612 of the D. C. Code which, 
prior to the 1901 Code (Sec. 96) was one of the Maryland 
statutes in force in the District of Columbia (Act of 17S5, 
Ch. 72, Sec. 4). Therefore, the insufficiency of the personal 
estate could not make any difference, and the attempted 
distinction, that these code provisions fix only the maxi¬ 
mum to be allowed as a priority, must logically fall. Also, 
the case of Sinnott v. Kenaday, 14 App. D. C. 1, certainly 
does not support the principle for which the court below 
cited it. The case merely held that certain expenditures 
of the executor for a cemetery lot and a monument were 
not funeral expenses and were not within the limit fixed by 
the statute. Without arguing the soundness of the decision, 
it clearly does not modify the principle decided in In Re 
Butler's Estate, supra. Eastman v. Allen , 308 Mass. 13S, 
31 X. E. 2d 547, and Goeth v. McCollum, 94 S. W. 2d 781, 
cited in the opinion of the court below, do not aid the appel¬ 
lee. The former stands only for the rule that the funeral 
expense is a claim against the estate, and the latter is based 
upon a Texas statute expressly providing that the excess 
of a-4'uneral bill over $500 shall be classified and paid as 
other unsecured claims. 

The provisions of our Code have their origin in the early 
laws of Maryland. Article 93, Section 5, of the Code of 
Maryland (Flack, 1939) is almost identical with our own, 
being for the most part the language of the Maryland Act 
of 179S which was incorporated (as Section 365) in the 1901 
Code of Laws for the District of Columbia. The Maryland 



11 


decisions, construing the identical statute, hold specifically 
that it fixes a maximum beyond which the court may not go. 
In McComas v. Wiley, 135 Md. 584, 588, the court construed 
the statute as follows: (pp. 588-9): 

“Section 5 of Article 93 of the Code (1912) authorizes 
the Orphan’s Court, in its discretion, to allow funeral 
expenses ‘not to exceed three hundred dollars * * V 
Apart from the question whether the husband’s estate 
can be said to be liable for the funeral expenses of a 
wife who, as in this case, survived him, the obvious 
answer to the suggestion of the appellees is that the 
power and authority of the Orphans’ Court to allow 
for funeral expenses is limited hy statute to $300.00 
* * * . The limit fixed hy the statute having been ex¬ 
ceeded in the first account of the appellees it is clear 
that the Orphans’ Court had no power to make a 
further allowance.” 

See also Watson v. Cook, 170 Md. 377, 379-380, 184 A. 908. 

In the same sentence of the same provision of our Code 
(Sec. 20-605) may be found a provision that the executor 
or administrator shall also set forth 

“Ilis commissions, which shall be at the discretion 
of the court, not under one per centum nor exceeding 
ten per centum * * 

Commissions, costs and attorney’s fees, have always been 
payable before there is a distribution to creditors. No one 
could reasonably argue that this section does not fix the 
maximum allowable commissions, or that an executor or 
administrator who had rendered services reasonably worth 
more than the allowable ten per cent, could come in with 
general creditors as to the balance over that amount. 
There is nothing in the statute which justifies a different 
treatment for funeral expenses. 

It may be said that the maximum of six hundred dollars 
was a large sum for funeral expenses in 1902 when the 
permissible allowance was increased by an amendment to 
the statute. The increase in prices which has occurred 
since that day does not change the meaning of the statute. 
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II. 

The Exercise of Discretion by the Executors was Subject 
to Review Only by the Probate Court. 

The decedent’s will provided: 

“I direct mv executors hereinafter named to pav all 
of my just debts and the expenses of my last illness, 
funeral and burial, in such amounts as they may deem 
proper , as soon after my death as may be practicable.” 

It is submitted that the executors had, by virtue of the 
foregoing' provision of the will, a power and a duty to de¬ 
termine the amount which should be paid for funeral ex¬ 
penses. Their exercise of this discretion was subject to 
review only in the probate court. Such is the only con¬ 
clusion to be drawn from the authorities and from the ap¬ 
plicable statute. 

The rule is well settled that where a testator directs his 
executor to perform an act according to the executor’s 
discretion, the court will not interfere witli his action, or 
control or modify it, except where he has acted arbitrarily 
and capriciously. In Ballantine v. Ballantine , 152 Fed. 775, 
784-5, the Court said: 

“Coming now, to the exercise of the discretion of 
the trustees in withholding payment of the three-fifths 
interest mentioned in the seventh item of the will * * *. 
It is not denied that the trustees in the exercise of 
their discretion might have acted so unreasonably as 
to invoke judicial control, but no such case is here pre¬ 
sented. * * * There is not a word in the testimony to 
show that the trustees have abused their discretion; 
on the contrary it is conclusively shown to have been 
sound and honestly and wisely exercised, and such, 
moreover, would be the presumption of law in absence 
of testimony to the contrary.” 

In Re DeBancourt, 279 Mich. 518, 272 X. W. S91, 110 
A. L. R. 1346, 1352, the Court said: 

“The discretion vested by the testator, by his will, 
in his executor, is under the circumstances not subject 
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to review by the court. So long' as the executor exer¬ 
cises or attempts to exercise the power and discretion 
vested in him hv the testator, it is none of the court’s 
business. The court may interfere only in case the 
executor has proceeded from selfish, corrupt, or im¬ 
proper motives. And under such circumstances the 


burden is not upon the executor to prove and establish 
the reason for his action, but is upon the legatee to 
prove and establish such motives. Hill on Trustees 


(4th Am. Ed.), star paging, p. 495; Clarke v. Parker 
19 Ves. 11; French v. Davidson, 3 Maddock’s Ch. 205 
Cromey v. Bull, 4 Ky. Law Rep. 7S7.” 




See also, Re Estate of Buchar, 225 Pa. 427, 74 Atl. 237, 25 
L. R. A. (N. S.) 421; Cannon v. Apperson, 82 Tenn. 553, 
591; In Re Gavey’s Estate, 263 N. Y. S. 7S4, 788; 21 Am. 
Jur. 491-2; 4 Page on Wills, 521. 

Furthermore, if any court in the District of Columbia has 
jurisdiction to review the exercise of discretion vested in 
the Executors the statutes of this District vest that dis¬ 
cretion in the probate court. This Court so held, in effect, 
in Simiott v. Kenaday, 14 App. D. C. 1, supra. The Court 
there had under consideration the provision that commis¬ 
sions should be allowed “at the discretion of the court”, 
language used in the same paragraph as that relating to 
funeral expenses. The court said, at p. 25: 


“The statute, by its terms, declares that the commis¬ 
sion to be allowed to the executor or administrator 
shall be, at the discretion of the court, not under 5 per 
cent nor exceeding ID per cent on the amount of the 
inventory or inventories, excluding what is lost or hath 
perished. Act 1798, Ch. 101, Subch. 10, Sec. 2. This 
provision of the statute, having fixed a minimum and 
a maximum rate of commission to be allowed to execu¬ 
tors and administrators, and vested a discretion in the 
orphan’s court, restricted only by those limits, an al¬ 
lowance by that court, or the court exercising its pow¬ 
ers and jurisdiction, within those limits, is conclusive, 
and therefore not the subject of review in an appellate 
court. This has been uniformly held by the Court of 
Appeals of Maryland in cases where this question on 
this statute has arisen.” 
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Again, in Mclntire v. Mclntire , 14 App. D. C. 337, 352, 
this Court said: 

“Under ordinary circumstances the allowance of 
commissions to an administrator, within the statutory 
limits, is a matter of discretion with the orphans’ court, 
the exercise of which will not be reviewed. Sinnott v. 
Ivenaday, ante, p. 1; Nichols v. Hodges, 1 Pet. 562.” 

Maryland decisions, construing the identical statutory 
language, are to the same effect. Watson v. Cook, 170 Md. 
377, 379; Maynadier v. Armstrong, 9S Md. 175, 180; 
Shaeffer v. Shaeffer, 54 Md. 679, 6S4; Newton v. .Johnson, 
173 Md. 166, 169, 195 A. 312. 

Any liability on the part of the estate arises only by 
implication of law. There was no express contract: the 
evidence is clear that the executor did not participate in 
the making of the funeral arrangements. Mr. Doherty, 
returning from court intending to take care of arrange¬ 
ments, found that Mr. Blank and Mrs. Stoner and the others 
had already completed them. (Joint App. 14) The other 
executor, the bank, did not even know of its appointment 
until after the funeral. (Joint App. 14) 

The law implies a liability only to the extent of a rea¬ 
sonable amount. Beyond that, the law has always been 
that the liability rests upon the person who ordered the 
funeral and to whom credit was given. 8 Am. <0 Eng. Encyc. 
of Law 1025. 

In the case at bar, the funeral director was, from the 
beginning, trying to preserve all angles of attack. First, 
he procured the signature of Gustave Blank to a written 
agreement to pay the bill. (Joint App. 19-20) Then he 
sent the bill to Mrs. Christina Buchholz, the decedent’s 
mother. (Joint App. 12) He accepted $1000 from the 
executors of the decedent’s estate. (Joint App. 11) After 
Mrs. Buchholz died he filed a claim for the balance against 
her estate. AVhen he was turned down there he filed his 
claim against the Fred Buchholz estate—but not for more 
than a year after the funeral services were rendered. 
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(Joint App. 12) Unsuccessful, lie sued the executors of 
both estates, and Gustave Blank. (Joint App. 6) And 
although he testified that he never intended Blank’s writ¬ 
ten agreement to be binding, (Joint App. 12) he did not 
explain why he filed the suit against Blank. The original 
contract indicates that he extended credit primarily to 
Blank. (Joint App. 19-20) By releasing Blank from his 
agreement the appellee cannot enlarge the liability of the 
decedent’s estate. 


III. 

The Evidence was Insufficient to Prove Abuse of Discretion 
on the Part of the Executors. 

Soon after the death of Frederick Buchholz, the execu¬ 
tors held a meeting and very carefully considered the claim 
for funeral expenses. (Joint App. 16-17) They did not, 
and do not now, know how much the net estate will boil 
down to. (Joint App. 15) While there were several hun¬ 
dred thousand dollars in personal assets, they knew that 
there were several hundred thousand dollars in claims 
against the estate, (Joint App. 15) and they were not at 
liberty to hazard a guess that the claims were not just. 
There is no evidence that the deceased was a famous man, 
or an unusually prominant person, or of unusual social 
position. The funeral bill may reasonably be supposed to 
be about as large a one as could be incurred, generally 
speaking, because the casket chosen was the most expen¬ 
sive the undertaker could supply. (Joint App. 10) Under 
such circumstances, it is not surprising that the executors 
hesitated, and ultimately refused, to pay the whole bill. One 
thousand dollars is ample to provide for the funeral of a 
person of even substantial means. If the decedent had 
desired a burial of the most expensive character, it would 
be reasonable to expect to find some evidence of it in his 
will, for when he executed it he was thinking of such things. 
(Joint App. 15-16) Those who contracted for and ar- 
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ranged the funeral were not the ones out of whose pockets 
the bill would be paid. They could afford to be lavish. 
When the executor of the estate of Christina Buchholz 
sought to pay it out of her estate, Gustave Blank and 
Louise Stoner, who are entitled to residuary of her estate, 
were quick to file exceptions to his account. (Joint App. 
13, 18) The appellants did not contract for, or authorize, 
the bill. (Joint App. 14-15, 17) There is ample evidence 
to show they were not consulted and their action was an¬ 
ticipated without any authority whatever. It is submitted, 
therefore, that the appellants did not act capriciously or 
arbitrarily in refusing to pay more than $1,000 out of the 
estate of the decedent. It is submitted that they acted 
properly and fairly, and that the judgment against them 
is erroneous. 

CONCLUSION. 

The rule in this District should be, and is, that an under¬ 
taker must look for payment to those who contract with 
him for payment of funeral expenses in an amount greater 
than the maximum of $600. Unless the testator or the 
personal representatives, or the distributees of the estate 
whose interests will thereby be reduced, consent to, or ac¬ 
quiesce in, payment of a greater amount, it may not be col¬ 
lected from the decedent’s estate. 

Our statute fixing the maximum allowable deduction for 
funeral expenses means what it says. Congress alone 
may modify it. Judicial decisions which add to or enlarge 
its provisions are without legal basis. There is no author¬ 
ity for the position taken by the Municipal Court of Ap¬ 
peals and its decision should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

Thomas Searing Jackson, 
Coleman L. Diamond, 

A. Leckie Cox, 

Attorneys for Appellants. 
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2 Filed April 26, 1946 Mun. Ct. D. C. 

IN THK MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 

No. A-21,287. 

Joseph Gawler’s Sons, Inc. a corporation, Plaint if), 

v. 

Nat. Met. Bank of Wash, and Cornelius H. Doherty, Esq., 

Defendants. 


Complaint. 

1) Plaintiff, Joseph Gawlcr’s Sons, Inc., is a corporation 
with its principal place of business in tlie District ol Co¬ 
lumbia located at 1756 Pennsylvania Avenue, Northwest; 
the defendants, National Metropolitan Bank of Washing¬ 
ton and Cornelius H. Doherty are the duly qualified and 
acting executors of the Will of Frederick W. Bucliholz, do- 
ceased, pursuant to an Order of the District Court of the 
United States for the District of Columbia, Holding a Pro¬ 
bate Court, entered December 21st, 1944, in Administration 
proceedings numbered 64518: 

2) The matter in controversy does not exceed Three 
Thousand Dollars ($3000); 

3) On, to wit, November 22nd, 1944, Frederick \\ . Bucli- 
liolz departed this life; thereafter, plaintiff was called upon 
to furnish and supply and plaintiff did furnish and supply 
all requisite materials and services for the funeral and 
burial of the said Frederick W. Bucliholz; the fair and rea¬ 
sonable charge for said funeral and burial was Three 
Thousand Eight Hundred Sixty-three Dollars ($3863): 

4) The co-executor defendant, Cornelius H. Doherty, was 
thoroughly familiar with each and all of the arrangements 
made for said funeral and burial at and contemporaneously 
with the making thereof, and before plaintiff undertook to 
execute such arrangements; and said co-executor defen¬ 
dant, Cornelius H. Doherty, knew the details of such ar- 
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rangements and the total cost of said funeral and burial 
prior to performance by the plaintiff; and, said co-executor 
defendant, Cornelius II. Doherty, interposed no objections 
thereto while well-knowing 1 his fiduciary position of co-exec- 
utor under the Will of the defendant, as aforesaid, and the 
pertinent provisions of said Will with respect to the discre¬ 
tion allowed the executor thereof “to pay * * * the expenses 
of my * * * funeral and burial, in such amounts as 

3 they may deem proper * * 

5) The defendants have paid One Thousand Dol¬ 
lars ($1000) on account of said funeral bill, but they refuse 
to pay the balance thereon, namely, Two Thousand Eight 
Hundred Sixty-three Dollars ($2,863), although oft re¬ 
quested. 

Wherefore, plaintiff demands judgment against the de¬ 
fendants in the sum of Two Thousand Eight Hundred Sixty- 
three Dollars ($2,863) plus interest from and after Novem¬ 
ber 25, 1944 and costs. 

Joseph GawleiCs Sons, Tnc. 

By /s/ Joseph II. Gawlek 

Vice President and Treasurer 

/»/ Arthur F. Carroll, Jr. 

At to rn ey to r Pla hit i ff. 

4 Filed May 13, 1946 Mum Ct. D. C. 

Answer. 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted against these defendants. 

Second Defense 

1. The allegations of said paragraph are admitted, except 
that the administration proceedings therein referred to are 
designated as Administration number 64,158. 

2. The allegations of said paragraph are admitted. 












3. Defendants admit that on, to wit, November 22, 1944, 
said Frederick AY. Buchholz departed this life, and that 
plaintiff was called upon to furnish, and did furnish, ma¬ 
terials and services for his funeral and burial. The remain¬ 
ing allegations of said paragraph are denied. 

4. The allegations of said paragraph are denied. 

5. The allegations of said paragraph are admitted. 

Further answering said complaint, and each and every 

paragraph thereof, these defendants say they did not di¬ 
rectly, or indirectly, engage the plaintiff to perform the 
services for which this suit is brought. On the contrary, 
these defendants say said services were engaged by other 
persons who had no authority to act, and did not purport to 
act for these defendants. These defendants did not in any 
manner participate in the arrangements made for the burial 
of said Frederick AY. Buchholz, deceased, but the same were 
made and contracted for by his late mother, Christina Buch¬ 
holz, and others, acting on their own behalf, and without 

anv authoritv whatsoever from these defendants. AYhcn 

* %> 

the claim of said plaintiff for services rendered was pre¬ 
sented to these defendants they, acting pursuant to the au¬ 
thority and discretion in them vested by the terms of the 
last AYill and Testament of said Frederick AAA Buchholz, de¬ 
ceased, paid to the plaintiff the sum of One thousand Dol¬ 
lars ($1,000) which they verily believe, was fair and rea¬ 
sonable for proper funeral services for their said 
testator. 

5 AA’herefore, having fully answered said complaint, 

these defendants pray that they may be hence dis¬ 
missed with their costs in this behalf incurred. 

Brandenburg & Brandenburg 

By /s/ Louis M. Denit 
Attorneys for Defendants, 

719 15th Street, N. AY. 
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Finding. 

Ordered, That finding sliall be entered in this cause for 
the plaintiff, Joseph Gawler’s Sons, Inc., a corporation, 
against the defendants, National Metropolitan Bank of 
Washington and Cornelius H. Doherty, Executors of the 
Estate of Frederick IT. Buchholz, deceased, in the sum of 
Two thousand Eight hundred Sixtv-three Dollars 
($2,863.00) plus interest from November 25,1944 until paid, 
or so much thereof as the assets which have or should come 
to the hands of the defendants to be administered are suffi¬ 
cient to pay, regard being had for the whole amount of said 
assets of all claims lawfully payable out of the same. 

By the Court: 

S. John P. McMahon 
Judge 

September 11, 1946 

*#•**#*### 

S Filed Sept. 13, 1946 Mum Ct. D. C. 

Motion to Vacate and Set Aside Finding and for a 

New Trial. 

10 Filed Sept. 13, 1946 Mum Ct. D. C. 

Motion for Judgment Notwithstanding the Finding. 

*. ##*#**### 

Order Overruling Motions and Judgment. 

12 SESSION RESUMED 

Thursday, October 31, 1946 
Judge McMahon 

Mins. 141, 

Page 460: 

Come now the parties hereto, by their attorneys of rec¬ 
ord, and the defendants’ motion to vacate and set aside find¬ 
ing and for a new trial; and defendants’ motion for Judg- 
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ment Notwithstanding the finding, being considered, it is or¬ 
dered that said motions be, whereupon the same are hereby 
overruled. Defendants note an exception. 

"Wherefore it is considered that plaintiff recover of the 
defendants the sum of $2863.00 with interest from 11-2 d- 44 
and costs; and have execution thereof. 

13 Filed November o, 1946 Mun. Ct. D. C. 

Notice of Appeal. 

Notice is hereby given that National Metropolitan Bank 
of Washington and Cornelius H. Doherty, defendants, ap¬ 
peal to The Municipal Court of Appeals for the District of 
Columbia, from the judgment of this court entered on the 
31st day of October, 1946. 

**#######* 


16 Filed Apr. 26, 1946 Municipal Court District of 

Columbia 

IX THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 

A 21-288. 

.Joseph Gawler’s Sons, Inc., A Corporation, Plainlijf, 


v. 

Cornelius II. Doherty, Executor of the Estate of Christina 
Buchholz and Gustav F. Blank, Defendants. 

Complaint. 

(For moneys due) 

**#*#♦#♦*# 

17 "Wherefore, plaintiff demands judgment against 
the defendants in the sum of Two Thousand Eight 
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Hundred Sixty-three Dollars ($2,863) plus interest from 
and after November 25, 1944 and costs. 

Joseph Gawler’s Sons, Inc. 

S. By Joseph H. Gawler 

Vice President <£' Treasurer 

Arthur F. Carroll, Jr. 

Attorney for the Plaintiff. 

18 Filed 5-S-46 

IX THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 

No. A-21-288. 

Joseph Gawler's Sons, Inc., A corporation, Plaintiff , 

v. 

Cornelius II. Doherty, Executor of the Estate of Christina 

B uchholz, T) cf on da nts. 

Answer. 

*•****##*:#* 

S. Cornelius II. Doherty 

Executor of the Estate of 
Christina Bitchh oh. 

1010 Vermont Ave., N. W. 
Washington, I). C. 

***#####* 
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20 Filed July 25, 1946 

IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 

A. 21-288. 

Joseph Gawler’s Sons, Inc. 
v. 

Gustav F. Blank, et al 

Answer of Gustav F. Blank. 

##*###*##* 

21 7. Wherefore, respondent prays that he be hence 
dismissed with costs and for such further orders as 

the Court may deem proper in the premises. 

/s/ Prentice E. Edrington 

Attorney for Defendant 
438 Munsey Building 
Washington 4, D. C. 

*###*«#### 
23 Filed September 13, 1946 Mun. Ct. D. C. 

No. A-21-288. 

Motion for Judgment Non Obstante Veredicto or for a 

New Trial. 

#*###*##** 
23-a Filed September 10, 1946 Mun. Ct. D. C. 

Judgment. 

This cause having come on for trial on this ninth dav of 
September, 1946, and after hearing the evidence and argu¬ 
ments of counsel for all parties, and the Court being of 
the opinion that the defendants are not indebted unto the 
plaintiff, it is this 10th day of September, 1946, 

Adjudged, Ordered and Decreed, that there be judgment 
herein in favor of the defendants, Gustav F. Blank and Cor¬ 
nelius H. Doherty, Executor of the Estate of Christina 
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Buchholz, deceased, and against plaintiff, Joseph Gawler’s 
Sons, Inc*., dismissing the plaintiff’s suit at its cost, and 
It Is Further Ordered That the attachment issued 
herein against Gustav F. Blank, a non-resident, be, and 
the same, is hereby quashed at plaintiff’s costs. 

/s/ John P. McMahon 

*#*###*#*# 

25 Filed Nov 8 3:08 PM ’46 Municipal Court 

District of Columbia 

Civil No. 21288 

Notice of Appeal. 

Notice is hereby given that Jos. Gawler’s Sons, Inc., a 
corporation, the plaintiff in the above-captioned cause, ap¬ 
peals to The Municipal Court of Appeals for the District 
of Columbia, from the judgment of this Court entered on 
the 31st day of October, 1946. 

##*####### 

A IN THE UNITED STATES COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 

April Term, 1947 
No. 9526 

National Metropolitan Bank of 'Washington, a national 
banking corporation, and Cornelius H. Doherty, Exec¬ 
utors of the Estate of Frederick W. Buchholz, deceased, 
Appellants , 

v. 

Joseph Gawler’s Sons, Inc., a corporation, Appellee. 

Agreed Summary Statement of the Evidence. 

It is hereby stipulated and agreed by and between coun¬ 
sel for the parties hereto that the following summary state¬ 
ment of the evidence shall be taken and considered by the 
Court in lieu of the transcript of testimony filed as part of 
the record herein. 






10 


Joseph H. Gawler was called as a witness on behalf of 
1 he plaintiff and having' been first duly sworn, testified in 
substance as follows: 

That he is a funeral director, having been so engaged for 
about eighteen (IS) years and that he is vice president and 
treasurer of the plaintiff company; that on November 22, 
1944, at about 4:10 o’clock A. M., the plaintiff company was 
called by a nurse presumed to have been attending 
1> Frederick Buchholz, and directed to call for the re¬ 
mains of Mr. Buchholz; that the plaintiff company 
procured a certificate and the necessary removal permit 
and, thereafter, removed the body of Frederick Buchholz 
from his residence at the Occidental Hotel to the plaintiff's 
establishment; that at or about 10:00 o’clock A. M., the 
same morning, November 22nd, 1944, a group of persons, in¬ 
cluding Gustav F. Blank, cousin of the decedent; Louise 
Stoner, cousin of the decedent; J. B. McGinley, auditor of 
the Occidental Hotel; Mr. Charles Simmons, Manager of 
the said hotel; Mr. R. Deaner, bookkeeper for said hotel: 
Miss Wilhelmina Merkle and Miss Josephine Hanson, a 
close friend of the decedent, came to plaintiff’s funeral es¬ 
tablishment to make arrangements for the funeral of Fred¬ 
erick Buchholz; that Mr. Blank was more or less the spokes¬ 
man for the group, but all of them took part, however; that 
from the course of the discussion concerning such arrange¬ 
ments, it was the consensus of the group that “the best was 
none too good for Fred”; that Fred Buchholz was consid¬ 
ered a fairly rich man and had a substantial business in the 
Occidental Hotel and Restaurant; that none of the caskets 
in plaintiff’s display room were thought by the group to be 
suitable; that the group, thereafter, selected a “copper de¬ 
posited overwrought solid copper” casket, number 1715, 
pictured in the catalogue of the Boyertown Burial Casket 
Company, such casket not then being on display in plain¬ 
tiff’s show room, but located in plaintiff’s warehouse; that 
said casket was the “best” casket which the plaintiff com¬ 
pany could supply and the “only one” which it had; that 
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Fred Buchliolz was laid-out in said casket, and buried in 
the same by the plaintiff company at Prospect Ilill Ceme¬ 
tery; that following the selection of the casket, the usual 
arrangement form used by the plaintiff company was drawn 
showing the prices and charges for each of the items re¬ 
lated to the entire funeral service and said form was sub¬ 
mitted to each member of the group; that the total amount 
of the funeral bill was $11,863; that a notation “Bill Chris¬ 
tina Buchliolz,” the mother of the decedent, was 
(’ placed thereon; that Gustav F. Blank signed the 
form with his name and wrote “Christina Buchliolz, 
Occidental Hotel” under the notation “Bill”; (a copy of 
this form is annexed hereto, marked “Exhibit B”) that 
the witness did not know the relationship to Frederick 
Buchliolz of any of the members of the aforementioned 
group; that Christina Buchliolz was not in the group, she 
was reported to be ill and at her residence at the Occidental 
Hotel; 

That the remains of Frederick Buchliolz were laid-out at 
the funeral establishment’s chapel from the morning of No¬ 
vember 22nd through the morning of November 25th, 1944; 
that news items and obituary notices were carried by the 
daily newspapers, during said period, inviting friends of 
the deceased to pay their respects at plaintiff's chapel; that 
dowers were sent by many persons, including Cornelius H. 
Doherty and C. F. Jacobson, President of the National 
Metropolitan Bank; that no objections to the services or 
the bill therefor were received by the plaintiff from anyone 
during the period from the date of the decedent’s death 
through his interment, but, on the contrary, every one 
seemed to be pleased with the arrangements; that Christina 
Buchliolz had been advised of the arrangements shortly 
after they were made and expressed approval thereof; that 
since the funeral, the plaintiff has received a payment of 
$1,000 on account from the executors of the Estate of Fred 
Buchliolz and no other payment thereon; that after receiv¬ 
ing said payment of $1,000, the witness, on behalf of plain- 
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tiff, conferred with Mr. Hollingsworth and Mr. Reynolds 
at the Metropolitan Bank about the balance due on the 
funeral bill; that the plaintiff has “had numerous confer¬ 
ences with those making arrangements as well as the Bank 
and Mr. Doherty” in an effort to effect payment of the 
balance due on said bill; that Mr. Reynolds of the Metro¬ 
politan Bank advised the witness that the Bank was in¬ 
structed by “Fred’s Will to pay his funeral bill in the 
amount they deemed just and proper, and in their 
D opinion $1,000 was just;” that the plaintiff never 
sent a bill to Gustav Blank and did not expect to re¬ 
ceive payment from Blank; that the plaintiff did send a bill 
to Christina Buchholz personally on November 25th, 1947, 
but no acknowledgment was ever received from her; that a 
bill was sent to the Estate of Christina Buchholz, she hav¬ 
ing died in January of 1945, while residing at the Occiden¬ 
tal Hotel; that a claim was docketed in the Probate Court 
against the Estate of Frederick Buchholz on February 25, 
1946, and the Probate Court noted such claim, “Will pass 
when paid to the extent of $600.00 only.” 

Thereupon, 

Gustav F. Blank was called as a witness on behalf of the 
plaintiff and having been first duly sworn, testified in sub¬ 
stance, as follows: 

That at the time of the death of Fred Buchholz, he was 
I cashier at the Occidental Hotel and lived at the Hotel; that 
he is not now employed; that Fred Buchholz was his cousin, 
their respective fathers having been brothers; that on the 
day of Fred’s death, Christina Buchholz, Fred’s mother, 
was very ill in bed at her residence at the Occidental Hotel; 
that on the morning of Fred’s death, the witness was at his 
home in Virginia, and was called to the Occidental Hotel; 
that Cornelius Doherty was also called to the Hotel and ar¬ 
rived there between four and five o’clock A. M.; that about 
ten o’clock A. M., the same morning, the witness, with a 
group, went to the plaintiff’s funeral establishment where 
the group made arrangements for the funeral of Fred Buch- 
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holz; that the group wanted something similar to the casket 
and services supplied for Gus Buchholz, the father of Fred 
Buchholz; that he heard someone make the statement that 
“The best was none too good for Fred” and he, the witness, 
concurred in such statement; that the death of Fred Buch¬ 
holz was “front page news”; that the group selected the 
casket and services previously attested to by Mr. Gawler; 
that Fred Buchholz was laid-out and buried in the casket so 
selected; that after the selection, he signed the form 
E which Mr. Gawler explained “was just a form for 
the arrangements of the funeral” and he, the wit¬ 
ness, added the name Christina Buchholz to said form at 
the suggestion of Mr. Gawler that he sign the name of the 
nearest relation of Mr. Buchholz; that the charge for such 
luneral and burial was $3,863; that he joined with others 
in filing an objection to a claim for allowance in the ac¬ 
count of Mr. Doherty, as executor of the Christina Buchholz 
estate for payment of the balance of $2,863 due on the bill 
for Fred’s funeral; that in objecting to the payment of this 
funeral bill from the Estate of Christina Buchholz who died 
January 15th, 1945, in the Probate Court, he stated under 
oath “that the entire cost of said funeral (the funeral of 
Frederick Buchholz) was not excessive in view of the sta¬ 
tion in life and the net financial worth of the deceased, Fred¬ 
erick W. Buchholz, whose estate, under administration in 
this court, shows net assets in excess of a hundred thousand 
dollars”; that he, the witness, is a beneficiary of the estate 
of Frederick Buchholz to the extent of a legacy in the sum 
of $5,000, that his interest in the estate of Christina Buch¬ 
holz has not been determined because the estate has not 
been fully administered, but that he has already received 
$27,000; that he, the witness, did not know of the existence 
of the Will of Fred Buchholz at the time the aforemen¬ 
tioned funeral arrangements were made; that a Miss Han¬ 
son, a woman friend of decedent, requested a tufted interior 
for the casket, the one in the picture being not suitable to 
her; that the party wanted the casket selected because it was 
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like the one Fred’s father was buried in some fifteen years 
before; that no demand had been made upon the witness for 
payment of the funeral bill of Frederick Buchholz prior to 
the filing of this suit. Thereupon, 

Cornelius H. Doherty was called as a witness on behalf 
of the plaintiff and having been first duly sworn, testified in 
substance as follows: 

That he is an attorney in Washington and co-exec- 
F tor of the estate of Frederick Buchholz with the Na¬ 
tional Metropolitan Bank of Washington; that he 
had for a number of rears, off and on since leaving law 
school in 1924, represented Fred Buchholz and his mother 
in legal matters; that he prepared the Last Will and Tes¬ 
tament of Frederick Buchholz dated June 7th, 1944; that 
Frederick Buchholz had both an original and a copy of that 
Will; that he, the witness had an office copy of the same; 
that he did not think the Metropolitan Bank was apprised 
of the contents of said Will until Monday following the 
funeral and burial of Fred Buchholz; that sometime around 
three or three-thirtv A. M. on the morning of the 22nd of 
November, the witness was called by someone from the Oc¬ 
cidental Hotel and informed of the death of Frederick 
Buchholz: that he went down to the Hotel immediately and 
saw, among others, Mrs. Christina Buchholz; that he left 
the Hotel about 7:00 o’clock A. M.; that prior to leaving at 
7:00 o’clock A. M., he knew that the plaintiff had been called 
to take charge of removing the remains of Frederick Buch¬ 
holz from the Occidental Hotel; that at the time he realized 
that lie was one of the executors under the Will of the said 
Frederick Buchholz; and Mrs. Christina Buchholz likewise 
had such knowledge; that he intended to discuss funeral 
arrangements when he got back from court later in the 
morning; that upon his return to the Hotel about 11:00 
o’clock the same morning, he found that the funeral ar¬ 
rangements had been made by Louise Stoner, Gustav Blank 
and others, but no one told him what the arrangements 
were or how much they cost; that he did not inquire as to 
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the nature or cost thereof after he learned that the arrange¬ 
ments had been made; that he made no check on those ar¬ 
rangements, asked no questions about them; that he and 
Mrs. Doherty sent a funeral spray to the plaintiff’s chapel, 
and he, Mr. Doherty, attended the funeral service on No¬ 
vember 25th, 1944; that as co-executor of the Estate of 
Frederick Buehholz, he paid $1,000 on the funeral bill after 
a full discussion with the Metropolitan Bank and its offi¬ 
cers, and after they agreed that a thousand dollars was a 
proper amount to pay on a funeral bill without direc¬ 
ts tion from other people who would be beneficiaries of 
the estate; that they felt that the Court might ques¬ 
tion it, because a thousand dollars was a considerable 
amount to pay for funeral expenses; that they, the co-exec¬ 
utors, did not consult the beneficiaries of the estate regard¬ 
ing the amount that should be paid on the funeral bill before 
arriving at this conclusion: that it was not their intention 
to consult such beneficiaries about the bill; that he has 
never consulted the beneficiaries about the bill; that the 
estate is in a rather bad financial condition the way it stands 
now, with pending litigation; that the personal estate in¬ 
cluding the proceeds from the sale of certain race horses, 
war bonds, stock and appraised personalty, as shown on 
the inventories filed in the Probate Court total $269,143; 
that in addition, there is unencumbered real estate on Thir¬ 
teenth Street worth $150,000, a house in Virginia which 
sold for $35,000, apartment property in Southeast with an 
equity of about $40,000, and a small beach property in 
Maryland worth about $4,000; that the personal estate now 
amounts to about $14S,000, and there are claims totalling 
$212,000; that he approved the charge for the funeral of 
Christina Buehholz, who died January 15, 1945, in the sum 
of $3,500; that he did not go up to Gawler’s to check on her 
funeral arrangements; that such arrangements were made 
by Gustav Blank and Louise Stoner, the two principal bene¬ 
ficiaries of the Estate of Christina Buehholz; that Item One 
of the Will of Frederick Buehholz provides: “I direct my 
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executors, hereinafter named, to pay all of my just debts 
and the expenses of my last illness, funeral and burial, in 
such amounts as they may deem proper, as soon after my 
death as may be practicable.” That the provision that 
Frederick Buchholz’ just debts should be paid in such 
amounts as the executors deemed proper, was put in the 
Will to leave it up to the executors as to whether or not, in 
their opinion, they should pay a debt or whether they should 
turn it down, or what they should do with it, and if they 
questioned the debt being just, the people could sue on it; 

that the quotation from the will “in such amounts as 
TI they may deem proper” refers to debts, expenses of 
last illness, and funeral and burial. 

It was agreed between counsel for all parties that W. R. 
Frank Ilines, the proprietor of S. H. Hines Company, a wit¬ 
ness for the plaintiff, would have testified, if called by the 
plaintiff, that he had been a funeral director for about 
thirtv or thirtv-five vears in this citv and that the bill of the 

» * V » 

plaintiff in the amount of $3,863 for the funeral of Fred¬ 
erick Buchholz was fair and reasonable considering all the 
circumstances and the materials and services supplied. 
Thereupon, 

Thomas H. Reynolds was called as a witness for the plain- 
tiff and testified, in substance, as follows: 

That he is assistant officer of the National Metropolitan 
Bank of Washington; that he made a memorandum of a 
meeting of the executors of the estate of Fred Buchholz at 
which the funeral bill in question was considered by them; 
that the memorandum read, in part: 

“The funeral bill presented by Joseph Gawler’s Sons, 
Inc-., in the amount of $3,S63 was considered together with 
Item I of the Will, which directs the executors to pay the 
expenses of the funeral in such amounts as they may deem 
proper. It was decided that the executors should approve 
this bill to the extent of $1,000. Payment will be made ac¬ 
tually in that amount, with an explanatory letter.” 
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That at the meeting the executors considered the gross 
amount of the estate, the general unsettled condition it was 
in, the amount of anticipated litigation, some of the claims 
that they at the time knew of; that they considered this an 
unusually high funeral bill in the light of their experience 
in the estates that they had administered, and the direc¬ 
tions of the testator to pay the funeral bill in such amount 
as they deemed necessary or appropriate; that this meet¬ 
ing was held January 26, 1945, and was the first meeting of 
tlie executors after the receipt of the funeral bill; that lie, 
the witness did not know that the bank was named as execu¬ 
tor until after the funeral. 

I Thereupon, George B. Eamshaw was called as a 

witness on behalf of the plaintiff and having been 
first duly sworn, testified, in substance, as follows: 

That he is assistant cashier of the National Metropolitan 
Bank of Washington; that he had with him records of the 
Metropolitan Bank for each of the accounts of Frederick W. 
Buchholz and Christina Buchholz; that on November 22nd, 
1944, Frederick Buchholz had two personal savings ac¬ 
counts, the balance in one being $201.50, the balance in the 
other being $50.00; that the Occidental Hotel account had 
a balance on November 22nd of $21,568.18; that Frederick 
Buchholz had a power of attorney over the Occidental Hotel 
account, and that there was such a power of attorney held 
by Charles B. Simmons and a similar power of attorney to 
C. J. Jacobson, the president of the National Metropolitan 
Bank of Washington. 

Thereupon, Louise Stoner was called as a witness for the 
plaintiff and testified, in substance, as follows: 

That she was in the group which on the morning of Fred’s 
death went to the plaintiff’s funeral establishment to make 
arrangement for the funeral of Fred Buchholz; that Mr. 
Deaner, the bookkeeper at the Hotel suggested they go; that 
when they got there no one in particular took the lead; 
that everyone seemed to agree that none of the caskets on 
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display were what Fred would have wanted; that Fred al¬ 
ways did want a metal casket; that Mr. Gawler made sug¬ 
gestions and showed them the catalogue and suggested what 
they should have, and nobody said no; that Christina Buch- 
holz knew nothing about it at the time, and did not suggest 
that they go up and arrange for the funeral; that when the 
time came for signing the form, no one volunteered and Mr. 

Gawler asked who was the nearest of kin, and she an- 
J swered that she and Blank were the nearest in the 
group, and that her brother, as a man, should sigm 
the form, so he signed the form, and Mr. Gawler told him 
that there were no obligations and signing was just a mat¬ 
ter of form; that Mr. Gawler suggested that Blank put 
Christina Buchliolz’s name on as the nearest of kin to whom 
the bill should be sent; that she always took care of Mrs. 
Buchholz’s mail, and saw no bill for the funeral delivered 
to her; that Mrs. Buchholz seemed satisfied with everything 
that was done; that she is a beneficiary of the Christina 
Buchholz estate and joined with others in objections to the 
account of Mr. Doherty as executor of the estate of Chris¬ 
tina Buchholz including an objection to his claim in his ac¬ 
count for the balance due on Fred’s funeral bill; that in 
objecting to the payment of Fred’s funeral bill from Chris¬ 
tina Buchholz estate, the witness stated under oath “That 
the entire cost of said funeral was not excessive in view of 
the station in life of the net financial worth of the deceased, 
Frederick Buchholz, whose estate, under administration in 
this Court shows net assets in excess of $100,000.’’ 

And thereupon, the plaintiff rested and no further testi¬ 
mony or evidence was offered by any of the parties. 

Thomas S. Jackson 
Counsel for Appellants 

Arthur F. Carroll, Jr. 

Counsel for Appellee 

***#•*#### 
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159 Filed Jan 15 1947 

IN THE MUNICIPAL COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 

A-21.28S 
Appeal No. 462 

Joseph Gawler’s Sons, Inc., A corporation, Appellant, 

v. 

Cornelius II. Doherty, Executor of tlie Estate of Christina 
Buchholz, Deceased, Appellee. 

Stipulation. 

It is hereby stipulated and agreed by and between coun¬ 
sel for the appellant, Joseph Gawler’s Sons, Inc., a corpo¬ 
ration, and counsel for the appellee, Cornelius H. Doherty, 
Executor of the Estate of Christina Buchholz, deceased, 
that the appeal from the Finding* and Judgment of the 
Municipal Court for the District of Columbia, entered on 
the 31st day of October, 1946, which was heretofore noted 
and filed in this Court, be and the same is hereby with- 
(1 rawn. 

Joseph Gawlek’s Sons, Inc., 
Appellant 

By: Arthur F. Carroll, Jr. 

Attorney for Appellant 
Cornelius II. Doherty', 

Executor of the Estate of 
Christina Buchholz, Deceased, 
Appellee 

By: Cornelius H. Doherty' 

Attorney for Appellee 

*##*-#***** 
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Opinion. 

1G1 THE MUNICIPAL COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 

No. 461 

National Metropolitan Bank of Washington, a national 
banking corporation, and Cornelius H. Doherty, Ex¬ 
ecutors of the Estate of Frederick W. Buchhoi.z, de¬ 
ceased, Appellants, 

v. 

Joseph Gawler’s Sons, Incorporated, a corporation, 

Appellee. 

Appeal from The Municipal Court for Ihe District of 

Columbia, 

Civil Division. 

(Argued January 27, 1947 Decided March 7, 1947) 

Louis M. Denit, with whom Coleman L. Diamond, A. 
Leckie Cox, and Thomas S. Jackson were on the brief, for 
appellants. 

Arthur F. Carroll, Jr., for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, As¬ 
sociate Judges. 

CAVTON, Chief Judge: Frederick W. Buchholz died in 
his apartment at the Occidental Hotel at about three o'clock 
in the morning of November 22, 1944. His mother Chris¬ 
tina Buchholz, an invalid, lived in another apartment at the 
same hotel. Appellant Doherty, who subsequently qualified 
as co-executor of decedent’s estate, was called to the hotel 
immediately after the death. At that time he learned that 
the Gawler firm of undertakers, appellee here, had been 
called to remove Mr. Buchholz’s body. Before leaving, Do¬ 
herty told Mrs. Buchholz that he would return at about 
eleven o’clock and make arrangements for the funeral. Be¬ 
fore he returned, and without the knowledge of Mrs. Buch¬ 
holz, who was too ill to leave her room, a group composed 
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of Gustav Blank and his sister Louise Stoner, cousins 
162 of the decedent, together with some of his employees 
and friends went to the Gawler funeral establishment 
about 10 a. m. and arranged for the funeral. 

Mr. Gawler prepared a contract form and showed it to 
the group, indicating the costs involved. The largest item 
involved was a ‘‘copper deposit” casket which was the only 
041 y of that-type plaintiff had. It was selected because mem¬ 
bers of the group making the arrangements stated deceased 
“always wanted the best” and that he “always did want a 
metal casket.” At the suggestion of Mrs. Stoner, Gustav 
Blank signed his name to the contract and added the name 
of Mrs. Buchliolz as “guarantor.” He instructed plaintiff 
to send the bill to Mrs. Buchholz. When Mr. Doherty re¬ 
turned to the hotel about eleven o’clock he learned that the 
funeral arrangements had already been made. He did not 
inquire into the arrangements nor seek to learn what type 
of casket or funeral had been ordered. 

A few days later Gawler sent a bill to Mrs. Buchholz. Two 
months after that she died, leaving a will in which Mr. 
Doherty was named sole executor. In the meantime, on 
December 21, 1944, Doherty and the National Metropolitan 
Bank had qualified as executors of Frederick’s estate. Soon 
thereafter plaintiff billed defendants Doherty and the Bank 
as executors of Frederick’s estate. 'Without consulting the 
beneficiaries of the estate the executors decided that $1,000 
would be a proper amount to pay for the burial. This they 
did and declined to pay more. 1 

Gawler filed two suits for the balance of $2,863: one 
against Mr. Doherty as executor of the estate of Christina 
Buchholz and against Gustav F. Blank, individually,* and 

1 As sole executor of the estate of Christina Buchholz, Mr. Doherty approved 
a claim for the balance of $2,863 against her estate. But certain of her heirs, 
including Gustav Blank and Louise Stoner who had arranged for the funeral, 
filed exceptions to this allowance and it was disallowed by the Probate Court 
as a charge against her estate. Orders of Holtzoff, J., March 1, 1946, and 
April 4, 1946, in Administration Case No. 64692, United States District Court 
for the District of Columbia. See also Order of United States Court of Ap¬ 
peals for the District of Columbia, January 8, 1947, in Case No. 64692, dis¬ 
missing appeal without prejudice. 
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the other against Mr. Doherty and the Bank as executors 
of the estate of Frederick W. Buchholz. These suits were 
consolidated for trial below and resulted in judgment in 
favor of the Christina Buchholz estate and in favor of 
Blank, individually; and in favor of plaintiff for the 
lbM full amount against the executors of the Frederick 
Buchholz estate. The judgment was predicated upon 
a written finding in favor of plaintiff for the amount 
claimed “or so much thereof as the assets which have or 
should come to the hands of the defendants to be adminis¬ 
tered are sufficient to pay, regard being had for the whole 
amount of said assets and of all claims lawfully payable out 
of the same.” 

There were appeals from both judgments; but the appeal 
from the judgment in favor of the Christina Buchholz es¬ 
tate and Blank was subsequently withdrawn. Accordingly 
tins appeal involves only the correctness of the judgment 
against the Frederick Buchholz estate. 

Appellants contend that because the executors were not 
consulted and did not arrange for or authorize the funeral 
they cannot be held liable for the cost thereof. But it is 
well settled that the estate of a decedent is liable, usually 
primarily, for the expenses of a funeral suitable to the 
position of the decedent and the condition of his estate.- 
This rule is subject to the common law exception that the 
husband was liable for the funeral expenses of his deceased 
wife. 3 Some courts have announced a corollary rule that a 
third person is not to answer for funeral expenses except 
upon his express or implied contract to become personally 
liable therefor. 4 And it has also been held that even where 

- Canada V. Canada, 243 Ala. 109, S So. 2d S4G; In re Ewing's Estate, 234 
Iowa 950, 14 N. W. 2d 633; Succession of Lewis, (La) 12 So. 2d 7; Carton 
v. Shea, 312 Mass. 634, 45 X. E. 2d S26; Brockmeyer <$• Lykin v. Droegc, 215 
Minn. 262, 9 X. W. 2d 753; In re Kirschstein’s Estate, 213 Minn. 1, 4 N. W. 
2d 633; see also Annotations: 52 L. R. A. (X. S.) 1152, 33 L. R. A. 660. 

3 Pcrfmer v. Turner, 241 Kv. 322, 43 S. W. 2d 1017; Kent v. Knight, 231 Mo. 
App. 235, 98 S. W. 2d 318 ;‘Reynolds v. Pice, (Mo. App.) 27 S. W. 2d 1059; 
Apostle V. Pappas, 154 Mise. 497, 277 X. Y. S. 400. 

4 Hanley Co. v. Lacy, 69 Ga. App. 456, 26 S. E. 2d 136; Bultsman‘ Mortuary 
Service v. Pudolpli, (La.) 5 So. 2d 26; Carton v. Shea, supra; Hatton v. Cun¬ 
ningham, 162 X. Y. S. 1008; Crookham v. Guardian Funeral Home, 193 Okla. 
163; 142 P. 2d 610. 
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a third person arranges or pays for a funeral there is still 
an implied obligation on the part of the estate to pay (or 
repay) the reasonable expenses thereof/’ 

164 In the case before us decedent’s mother was too ill 
to lake any part in the arrangements. For that rea¬ 
son the group headed by his two cousins engaged the ser¬ 
vices of the undertaker and arranged the details of the 
funeral. They were obviously not mere intermeddlers, offi¬ 
ciously interfering in a family or estate matter. That being 
so, the undertaker had a right to deal with them and then 
look to the estate for compensation/ And the fact that the 
executors took no part in the arrangements does not, stand¬ 
ing alone and under the facts of this case, relieve the estate 
of liability. 7 It is true that one of the executors, the Bank, 
did not learn until a few days later that it had been named 
in the will. But it is also true that the coexecutor Mr. Do¬ 
herty was present soon after his testator died and again 
later that morning and knew that the funeral arrangements 
had been made but did nothing to countermand the type of 
funeral ordered by the cousins or even to inquire as to the 
cost thereof. The undertaker was therefore entirely within 
his rights in proceeding to perform the services ordered in 
the belief and expectation that he would be paid by the 
estate/ 

Defendants next contend that the provision in the will di¬ 
recting them to “* * * pay all of my just debts and expenses 
of my last illness, funeral and burial, in such amounts as 

•' Golden Gate Undertaking Co. v. Taylor, 168 Cal. 94, 141 P. 922; Gladstone 
v. Murray Co., 314 Mass. 584, 50 X. E. 2d 958; Joseph S. Waterman <§• Sons 
v. Hook, 246 Mass. 522, 141 X. E. 596; Cape Girardeau Bell Telephone Co. v. 
Hamil, 160 Mo. 521, 140 S. W. 951; In re Kulyk’s Estate, 150 Mise. 307, 269 
N. Y. S. 70, supplementing 149 Mise. 855, 268 X. Y. S. 305, reversed on other 
grounds, 243 App. Div. 443, 227 X. Y. S. S07, appeal dismissed, 243 App. Div. 
443, 277 X. Y. S. 807. Sec also eases collected in 30 A. L. K. 444, 34 C. J. S. 
136, n. 59. 

6 Golden Gate Undertaking Co. v. Taylor, supra; Cape Girardeau Bell Tele¬ 
phone Co. v. Hamil, supra. 

" Cape Girardeau Bell Telephone Co. v. Hamil, supra; Watson v. Cook, 170 
Md. 377, 1S4 A. 908; Hodge v. Cameron, 132 Pa. Super. 1, 200 A. 23S. 

s See Hodge v. Cameron, supra, where the court expressly denied an executor 
the power to change or repudiate arrangements already made by the next 
of kin. 
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they may deem proper * * gives them complete and ex¬ 
clusive discretion to decide what is a proper amount for 
funeral expenses, and that the trial court had no power to 
review their action in deciding that $1,000 was the proper 
amount to be paid for the funeral. But we think the decision 
of executors to pay or disallow funeral expenses is always 
subject to final review and determination by the courts as 
to whether the action of the executors was reasonable or 
otherwise.” 5 ' What is a reasonable amount must depend 
upon the circumstances of the decedent, his station in 
165 life and the value of his estate. 10 Here plaintiff’s 
evidence was that the charge was fair and reasonable, 
and no contradictory evidence on that point was introduced 

I)\* the executors. The testimony as to the value of this 

* •> 

estate was rather vague. But we think it is safe to say 
that the net worth is not under $S7,000, and (depending 
upon the disposition of certain claims) may amount to more 
than $350,000. Under the circumstances we cannot say as a 
matter of law that the cost of this funeral was excessive. 

The executors finally contend that under Code Sections 

* 

18-520 and 20-605, $600 is the maximum allowable, and they 
cite a very early case, In re Butler’s Estate, 3 MacArthur 
(10 D. C.) 535. But in that case the personal estate was 
not sufficient to pay debts in full and the case was one before 
the Probate Court for an allowance under the statute; it 
did not involve a bill asserted as a general claim. The 
courts have treated these code sections as a limitation on 
the amount which may be given priority over the claims of 
other creditors and of beneficiaries, not as an unvariable 
maximum which must always be observed. 11 Thus in prac¬ 
tice funeral charges exceeding $600 become an unsecured 
claim to be classed with other general debts of the estate, 
and arc essentially no different from claims for debts due 

9 Gooch v. Beasley, 137 Tenn. 407, 193 S. W. 132. 

10 Sinnott v. Kenaday, 14 App. T). C. 1, 25, reversed on other grounds, 179 
U. S. 606. See also eases collected in 34 C. J. S. 137, n. 68, 24 C. J. 308, n. 29. 

11 See Sinnott v. Kenaday, footnote 10, supra. 
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from a decedent. 1 - These considerations the trial judge 
recognized when in his written finding he carefully pre¬ 
scribed, as required by Code 1940, Section 20-502, that the 
judgment was only to be paid pro rata with other general 
claims lawfully payable out of the estate. See Pickrell v. 
Thompson, 12 App. D. C. 449. 

The decision was correct and will be 
##*##*###* 

Affirmed. 

167 The Municipal Court of Appeals for the District 
of Columbia Filed Mar 13 1947 C. Newell Atkin¬ 
son, Clerk. 

No. 461. 

Petition for Rehearing. 

172 The Municipal Court of Appeals for the District of 
Columbia Filed Mar 17 1947 C. Newell Atkinson, 

Clerk. 

No. 461. 

Answer of Appellee to Appellants’ Petition for Rehearing. 

*##****##* 

176 No. 461. 

Order. 

Ordered that in the opinion filed March 7, 1947, the fol¬ 
lowing change be made: 

12 Eastman v. Allen, 30S Mass. 13S, 31 N. E. 2d 547; Gocth v. McCollum, 
(Tex. Civ. App.) 94 S. W. 2d 781. 


I 
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On Page 5 of the opinion, commencing on the fifteenth 
line delete the sentence reading: “Furthermore, as is well 
known at our bar, the Probate Court has times without num¬ 
ber approved payment of much larger funeral bills in sol¬ 
vent estates.” 

Further, ordered that appellants’ petition for rehearing 
be, and the same is hereby, denied. 

By the Court: 

Nathan Caytox, 

Chief Judge. 

April 4, 1947. 
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National Metropolitan Bank of Washington, a national 
banking corporation, and Cornelius H. Doherty, Execu¬ 
tors of the Estate of Frederick W. Buchholz, deceased. 

Appellants, 


vs. 

Joseph Gawler’s Sons, Inc., a corporation, 
Appellee. 


BRIEF FOR APPELLEE 


APPELLEE’S STATEMENT OF THE CASE 

Appellants are the executors of the Estate of Frederick 
W. Buchholz, who died November 22,1944. Appellee is an 
undertaking establishment which furnished the materials 
and services for the funeral and burial of Frederick W. 
Buchholz, deceased. 

From the record, as well as the Agreed Summary State¬ 
ment of the Evidence, it appears that appellee was called in 
by relatives and friends of the decedent to remove the body 
of Frederick W. Buchholz from the Occidental Hotel; to pre¬ 
pare his remains for interment; to supply the “best it had” 
as a casket for said decedent; to make its chapel available 
for friends of the decedent to pay their respects; and, finally, 
to conduct the funeral service and arrange and supervise 
the last rites and burial of the said Frederick W. Buchholz: 
all of which appellee did, as ordered (Joint App. 10-11). 
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It also appears from said Record and Summary Statement 
that Cornelius Doherty had been attorney for the decedent, 
Frederick W. Buchholz, “off and on ever since I (he) left 
law school”; that Mr. Doherty drew the decedent’s Last Will 
and Testament in which he and his co-appellant were named 
executors; that he, Mr. Doherty, was summoned and there¬ 
after went to the decedent’s residence, the Occidental Hotel, 
shortly after Frederick W. Buchholz died; that he, Mr. 
Doherty, intended to arrange for the required funeral serv¬ 
ices for his testator, but did not do so, or check the arrange¬ 
ments which had been made because they had been com¬ 
pleted ; and, that the actual funeral and burial of Frederick 
W. Buchholz took place three days subsequent to his death 
(Joint App. 14-15). 

The appellee supplied the “best” casket it had (Joint 
App. 10); and, an expert witness, as well as two of the bene¬ 
ficiaries of the Estate of Frederick W. Buchholz, attested to 
the fact that the entire cost of said funeral was not excessive 
in view of the station in life and net financial worth of the 
deceased, Frederick W. Buchholz (Joint App. 13-16-18). 
And there has been no contrary opinion expressed, or even 
implied, throughout this, whole case. 

The record and Summary Statement disclose that appel¬ 
lee called upon the appellants repeatedly to pay the funeral 
bill for the said Frederick W. Buchholz, deceased, of $3,863. 
Appellants paid $1,000 and refused to pay the balance due 
of $2,863. In this particular, appellee takes exception to 
appellants’ Statement of the Case: appellee’s claim against 
the Estate of Frederick W. Buchholz was made known to, 
debated with, and asserted against the Executors of the 
Buchholz’ Estate time after time from November 24th, 1944, 
down through the date of the originating action in the Muni¬ 
cipal Court for the District of Columbia (Joint App. 12). 

The Will of Frederick W. Buchholz contained the follow¬ 
ing provision: 

“I direct my executors, hereinafter named, to pay all 
of my just debts and the expenses of my last illness, 
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funeral and burial, in such amounts as they may deem 
proper, as soon after my death as may be practicable” 
(Joint App. 15-16). 

Said provision was explained or interpreted by the scriv¬ 
ener thereof, Mr. Doherty, as follows: 

“ * • * to leave it up to the executors as to whether 
or not in their opinion they should pay a debt or whether 
they should turn it down or what they should do with 
it, and if they questioned the debt being just, then the 
people could sue on it” (R. 114). 

At the conclusion of the trial in the Municipal Court for 
the District of Columbia, the Court found for the appellee, 
saying: 

“Now, there is not any doubt in the world, Mr. Buch- 
holz has been buried, and he was buried in good style. 
There isn’t any doubt, according to what Mr. Gawler 
said, he looked upon Mr. Buchholz as a wealthy man. 
Mr. Buchholz was generally regarded as being a wealthy 
man (R. 147-148). 

“Now, a man in his position in life, when he comes to 
die, they want to bury him in some style. The casket 
they picked out was an expensive casket. There is no 
doubt in the vrorld about that. That made up the greater 
part of the bill, the cost of the casket; and it seems to me 
in this case that it was just a question as between the 
executors of his estate and the undertaker” (R. 148). 

“ * * * if an undertaker renders services to a man 
who is apparently in financial condition to pay for the 
funeral and it is reasonable in view of his station in life 
and alleged assets, I think the undertaker has a perfect 
right to bring suit for the balance due” (R. 148). 

STATUTES INVOLVED 

Section 18-520 D. C. Code (1940): 

“In paying the debts of the decedent, after the pay¬ 
ment of funeral expenses according to the condition and 
circumstances of the deceased, not exceeding six hun¬ 
dred dollars, an executor or administrator shall observe 
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the following rules: Claims for rent in arrear against 
deceased persons, for which an attachment might be 
levied by law, shall have preference. Judgments and 
decrees of courts in the District of Columbia shall next 
be wholly discharged. After such claims for rent, judg¬ 
ments and decrees shall be satisfied, all other just claims 
shall be on an equal footing without priority or prefer¬ 
ence. If there be not sufficient to discharge all such 
judgments and decrees, a proportionate dividend shall 
be made between the judgment and decree creditors.” 

Section 20-605 D. C. Code (1940): 

“On the other side shall be stated the disbursements 
by him made, namely: First. Funeral expenses, to be 
allowed at the discretion of the court, according to the 
condition and circumstances of the deceased, not exceed¬ 
ing three hundred dollars: Provided , That for special 
cause shown the court may make such additional allow¬ 
ance not exceeding three hundred dollars as such special 
circumstances may warrant. Second. The debts of the 
deceased approved or passed as herein directed, and 
paid or retained. Third. The allowance for things lost, 
or which have perished without the party’s fault, which 
allowance shall be according to the appraisement. 
Fourth. His commissions, which shall be at the discre¬ 
tion of the court, not under one per centum nor exceed¬ 
ing ten per centum on the amount of the inventory or 
inventories, excluding what is lost or perished. Fifth. 
His allowance for costs, attorneys’ fees, and extraor¬ 
dinary expenses which the court may think proper to 
allow.” 

Section 11-755 D. C. Code (1940): 

“ (a) The Municipal Court of the District of Columbia 
* * * shall have exclusive jurisdiction of civil actions, 
including counterclaims and crossclaims, in which the 
claimed value of personal property or the debt or dam¬ 
ages claimed, exclusive of interest, attorneys’ fees, pro¬ 
test fees, and costs, does not exceed the sum of $3,000 
and, in addition, shall also have exclusive jurisdiction 
of such actions against executors, administrators and 
other fiduciaries: * * *” 
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SUMMARY OP ARGUMENT 

I 

A) The law binds an executor or administrator to pay 
the expenses of a decedent’s funeral and burial from the 
decedent’s estate, as a first and foremost obligation. 

B) Sections 18-520 and 20-605 of the D. C. Code (1940) 
do not fix at $600 the maximum liability of an estate for 
funeral expenses; there is no statutory limit in dollars and 
cents for funeral expenses. 

C) It is patently inconsistent and illogical for appellants 
to postulate, espouse and propound the principle that our 
Code fixes “at $600 the maximum amount the executor or 
administrator may consider reasonable and, therefore, fix 
the maximum liability of the estate”, when, and in the face 
of the conceded fact that appellants have already paid $1,000 
upon the funeral bill in question. 

II 

Where a testator by his Will clothes his executors with 
discretion in the matter of the expenses of his funeral, 
such discretion is to be exercised as though the testator were 
reincarnated in his executors; they shall act as he would 
have acted in the premises. Their conclusions or decisions 
are reviewable by a court of competent jurisdiction. 

m 

The Probate Court of the District of Columbia is a court 
of limited jurisdiction. The Municipal Court for the Dis¬ 
trict of Columbia has exclusive jurisdiction of civil actions 
in which the claimed amount does not exceed $3,000; and, 
such jurisdiction includes actions against executors, admin¬ 
istrators, and other fiduciaries. 
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IV 

The executors (appellants) acted arbitrarily and caprici¬ 
ously in deciding to pay $1,000 on account of the decedent’s 
funeral bill of $3,863. 

V 

The executors (appellants) must be deemed to have rati¬ 
fied by silence all that was done, and all expense incurred 
for the funeral of Frederick W. Buchholz; particularly , since 
they knew of the funeral arrangements and had from No¬ 
vember 22nd, 1944, to November 25th, 1944, to change, 
modify, or even rescind them. 

VI 

To abide the view of the appellants would unjustly enrich 
the Estate of Frederick W. Buchholz. 

vn 

The funeral and services supplied for Frederick W. Buch¬ 
holz were such as befitted the condition and circumstances of 
the deceased. 

ARGUMENT 

I 

An Executor Is Duty-Bound to Pay His Decedent’s Funeral 

Bill. It Must Be Paid First. There Is No Dollar Limit 

Upon Bills. By Prior Acts Appellants Have Acknowledged 

Funeral Bill in Full. 

A) Under the common law, an executor was prima facie 
the person entitled to the possession of the very body of his 
testator, and upon him rested the duty to provide for the 
burial or decent disposal of the body of the decedent (21 
Am. Jur. 494; Jackson, The Law of Cadavers Ch. m, p. 53). 
As expressed in 23 C. J. 1171: 
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“One of the first duties of an executor or administra¬ 
tor is to attend to the decent and proper interment of the 
remains of his decedent in a manner suitable to his 
estate and station in life.” 

Under modem systems of law, however, letters testamen¬ 
tary or of administration are seldom issued before the 
funeral has taken place, hence for all practical purposes 
the custody of the remains of a decedent as well as the right 
of burial reposes in the surviving spouse or the next of kin, 
unless a contrary and explicit direction is contained in the 
decedent’s will. 

Although the right of custody of the remains of a dece¬ 
dent, and the right of burial have changed through the 
years; have, in effect, passed from the executor or adminis¬ 
trator to the surviving spouse, or next of kin, there has been 
no alteration or shading of the executor’s or administrator’s 
positive duty to pay the expenses of a decedent’s funeral 
and burial from the assets of a decedent’s estate. This 
bounden duty is unalterable; it prevails even in the face of 
circumstances where the decedent’s funeral is arranged and 
ordered by others while the executor was out of the state in 
which the deceased died. It prevails even where the execu¬ 
tor’s orders and directions for the decedent’s funeral are 
countermanded. Hodge v. Cameron, 132 Pa. Super. 1,200 A. 
238. 

This obligation of the executor or administrator to pay a 
decedent’s funeral bill has been considered and upheld by 
the courts time and time again. Waterman v. Hook, 246 
Mass. 522,141 X. E. 596; Sugarman v. Cohen, 53 R. I. 242, 
165 A. 899; Canada v. Canada, 243 Ala. 109, 8 So. (2d) 846; 
Carton v. Shea, 312 Mass. 634, 45 N. E. (2d) 826; Clawson 
v. Briggs, 16 0. C. C. (X. S.) 225, 26 0. C. D. 582; Volkwein 
v. Volkwein, 146 Pa. Super. 265, 22 A. (2d) 81; In re Holmes’ 
Estate, 16 X. J. Misc. 402,1 A. (2d) 42; Golden Gate Under¬ 
taking Co. v. Taylor, 168 Cal. 94, 141 P. 922. Such obliga- 
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tion is well expressed and defined by the Court of Appeals 
of Maryland in the case, cited by the appellants also, of Wat¬ 
son v. Cook , 170 Md. 377,184 A. 908, wherein an executor re¬ 
sisted a petition for payment of his decedent’s funeral bill 
by pleading that, “ * # * he had no part in ordering or 
arranging for the funeral expenses of his decedent, having 
at the time been absent from the State of Maryland, and had 
no knowledge of what actually took place with reference to 
her burial; * * V’ As to such defense the Court said, at 
page 379: 

‘ ‘ Obviously the statement of the executor that he had 
no part in ordering or arranging for the burial of his 
decedent, because of his absence from the state, is un¬ 
available and immaterial, # * V’ 

And, the Court goes on to quote from Judge Irving’s opin¬ 
ion in the case of Lentz v. Pilert, 60 Md. 296, 45 Am. Rep. 
590, where the Court said: 

“ * * * the law’holds the estate, in the hands of the 
executor or administrator, bound to such person, who, 
from the necessity of the case, has provided for the 
deceased’s burial, for the expenses incurred * * 

“Numerous cases exist where the person w r ho has 
provided the funeral lias been allowed to recover from 
the executor or administrator to the extent of a reason¬ 
able outlay, in view of the rank and estate of the de¬ 
ceased, notwithstanding the executor may have given 
no orders. In such case because proper burial w’as in¬ 
dispensable, and somebody must take the responsibility 
of having it attended to, the law has generally been 
understood to accord payment from the estate on an 
implied promise on the part of the executor or adminis¬ 
trator to pay it. Chittv on Contracts, 296; Green vs. 
Salmon, 8 A. & E., 34S; Tugwell vs. Heyman, 3 Camp¬ 
bell, 298; Rogers vs. Rice, 3 Y. & J. 28.” 

This obligation on the part of an executor or administra¬ 
tor to pay his decedent’s funeral bill is first and foremost . 
Under common law rules, the expenses of burial out of the 
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assets of an estate have preference over the decedent’s 
debts, including debts due the state (Jackson, Law of Ca¬ 
davers, p. 480). Today, there are statutes in all the states 
which accord preferential and priority treatment to the pay¬ 
ment of funeral expenses. In the greater majority of the 
states, funeral expenses “bearing reasonable proportion to 
the condition and estate of the deceased” (Hatchett v. Cur- 
bow, 59 Ala. 516), must be paid in full before anything else. 
In some of the other states, allowance must first be made 
for one year’s support for the surviving family of the de¬ 
ceased, then funeral expenses are to be paid in full, e.g., 
Code of Georgia, Title 113, Sec. 1508. In the balance of the 
states, judgments receive top priority and then funeral ex¬ 
penses are payable ahead of doctor’s bills, general creditors, 
etc., e.g., New Jersey Code, Title 3, Sec. 25. 

B) Sections 18-520 and 20-605 of the D. C. Code (1940 Ed.) 
do not fix at $600 the maximum liability of an estate for 
funeral expenses; there is no statutory limit or ceiling in 
dollars and cents for funeral expenses. The “ceiling” on 
funeral bills is a relative, a variable one; it is established, it 
must be measured by “the condition and circumstances of 
the deceased”. 

The great-great-grandparent of Section 18-520 of our pres¬ 
ent Code is undoubtedly, as appellants have said, the Mary¬ 
land Act of 1798, Ch. 101. The first codification of that 
Maryland Act into District law is to be found in the “Code 
of Laws for the District of Columbia, prepared under the 
Authority of The Act of Congress, the 29th of April 1816, 
entitled ‘An Act authorizing the Judges of the Circuit 
Court, and the Attorney for the District of Columbia to 
prepare a Code of Jurisprudence for the said District’ ” 
(Quotation from title page). The code thus authorized was 
compiled by the eminent "W. Cranch in 1819; and thereafter 
published by “Davis and Force, Pennsylvania Avenue.” 
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Section 20 (p. 127) of this 1819 Code reads as follows: 

“In paying the debts of the deceased, an executor or 
administrator shall observe the following rules: First, 
funeral expenses, and after payment thereof, then debts 
due to the United States shall be wholly paid before any 
other claims; secondly, judgments and decrees against 
the deceased; after such judgments and decrees, and 
debts due the United States shall be satisfied, all other 
just claims shall be admitted to a distribution on an 
equal footing, without priority or preference; if, after 
the debts due to the United States shall have been paid, 
there shall not be sufficient to discharge all such judg¬ 
ments and decrees, a proportionable division or divi¬ 
dend shall be made between the judgment and decree 
creditors.” (Italics supplied.) 

The compiler’s marginal note to the foregoing is, signifi¬ 
cantly, “In what order debts shall be paid.” 

The forebearer of Section 20-605 of our 1940 Code as it 
appears in the same Code of 1S19 is Section 22 (p. 134). The 
compiler’s marginal note to this Section 22 is “How the 
account of an executor or administrator shall be stated.” 
The Section itself reads thus: 

“On the other side shall be stated the disbursements 
by him made, viz: 1. Funeral expenses to be allowed, 
at the discretion of the court, according to the condition 
and circumstances of the deceased, not exceeding three 
hundred dollars. 2. The debts of the deceased, proved 
or passed as aforesaid, and paid or retained. 3. The 
allowance for things lost, or which have perished with¬ 
out the party’s fault, which allowance shall be accord¬ 
ing to the appraisement. 4. His commission, which 
shall be at the discretion of the court, not under five 
per cent, nor exceeding ten per cent, on the amount of 
the inventory or inventories, excluding what is lost or 
hath perished. 5. His allowance for costs and for ex¬ 
traordinary expenses (not personal) which the court 
may think proper to allow, laid out in the recovery or 
security of any part of the estate.” 
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In 1894, Abert & Love joy compiled and published a new 
Code for the District. In such Code, our 1940 Code’s Sec¬ 
tion 18-520, then numbered Section 103, read: 

“In paying the debts of the deceased, an executor or 
administrator shall observe the following rules: Judg¬ 
ments and decrees against the deceased shall be wholly 
discharged before any part of other claims; after such 
judgments and decrees shall be satisfied, all other just 
claims shall be admitted to a distribution, on an equal 
footing, without priority or preference; if there be not 
sufficient to discharge all such judgments and decrees 
a proportionable division or dividend shall be made be¬ 
tween the judgment and decree creditors, but no execu¬ 
tor or administrator shall be bound to discover what 
judgment or decrees have been passed against the de¬ 
ceased, unless in the high court of chancery, or the gen¬ 
eral court of the shore or the court of the county where 
the deceased last resided.” (Italics supplied.) 

The aforesaid 1894 Code continued to read and provide 
expressly and precisely as in the Cranch Code of lSllL-BfBsb 

The years 1901 and 1902 wrought further changes in the 
statutes under consideration, as shown by the Code of 1906, 
published by the Government Printing Office and indexed by 
Edwin C. Brandenburg. In these years, especially 1901, 
Congress reworded the language of Section 20 of the Cranch 
Code of 1819 to read word-for-word as our present Section 
18-520. Said Code of 1906 numbers the pertinent section, 
356; and, it is to be found under the sub-chapter entitled 
“Debts”, with the section-heading of “Priorities”. 

Section 22 of the Cranch Code, now our Code Section 20- 
605, is shown by this Code of 1906 to have been amended on 
March 3,1901, to provide that funeral expenses should first 
be allowed, “according to the condition and circumstances of 
the deceased, not exceeding six hundred dollars.” (Italics 
supplied). Then on June 30th, 1902, the aforementioned 
portion of the 1819 Code was again amended to provide as 
we now find the subject in Section 20-605 (Code 1940 Ed.), 
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i.e. “First. Funeral expenses, to be allowed at the discretion 
of the court, according to the condition and circumstances of 
the deceased, not exceeding three hundred dollars”: Pro¬ 
vided, “That for special cause shown, the Court may make 
such additional allowance not exceeding three hundred dol¬ 
lars as such special circumstances may warrant.” 

Appellee respectfully submits that the foregoing recita¬ 
tion of the statutory history of our present Sections 18-520 
and 20-605 shows, conclusively, that the dollar reference 
therein is a priority preference guide only; it is not a boun¬ 
dary. In other words, Section 18-520 specifies a maximum 
priority of $600 for a funeral bill, then, in effect, it relegates 
any overage to “other just claims” to be considered “on an 
equal footing without priority or preference.” (Consider the 
language of this section in reference to rent and judgments. 
It says “claims for rent # • * shall have preference”; and, 
it says, “Judgments # * # shall next be wholly discharged.” 
(italics supplied)) Section 20-605 is but a guide, the adjec¬ 
tive law governing the steps to be taken in stating a fidu¬ 
ciary’s account. In this connection, particular attention is 
suggested to the compiler’s notes and chapter and section- 
headings aforementioned and their application to our pres¬ 
ent Code sections. These notes and headings demonstrate, 
conclusively, that the provisions of Section 18-520 are in¬ 
tended to govern “In what order debts shall be paid”, the 
“Priorities” to be observed; and, Section 20-605 controls, 
“How the account of an executor or administrator shall be 
stated.” The use of such notes and headings for purposes 
of attaining the proper and correct interpretation of a 
statute has long been recognized by this Court. Clawans v. 
Sheetz, 67 App. D. C. 366, 92 Fed. (2d) 517. 

The foregoing view that our Code does not contain a 
dollar and cents limit on funeral bills finds support in two 
decisions of the Maryland Court of Appeals, i.e., Watson v. 
Cook, supra, and Tsaracklis v. Characklis, 176 Md. 31, 3 A. 
(2d) 725. In each case the Maryland Court was confronted 
with an interpretation of the Maryland Code Section (Art. 
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93, Sec. 5) which provides, in pertinent part, that an ex¬ 
ecutor or administrator shall state his account in the follow¬ 
ing order and priority: 

“First, funeral expenses, to be allowed at the discre¬ 
tion of the court according to the condition and cir¬ 
cumstances of the deceased, not to exceed three hundred 
dollars ($300) except by special order of the court, and 
provided the estate of the decedent be solvent, # * 

And in each case the Court pointed out that the amount and 
size of a decedent’s funeral bill must be left to the discretion 
of the Orphan’s Court, the same to be approved in accord¬ 
ance with the decedent’s station in life. 

Of significant import at this juncture is the uniform prac¬ 
tice of the Register of Wills and the Probate Court in the 
instance of a domiciliary of the District of Columbia dying 
in, for example, California, and being returned to the Dis¬ 
trict of Columbia for burial. In such case, the funeral bill, 
including the fare for the escort required by the railroads 
for the remains of such decedent, would be considerably in 
excess of $600 and, in such cases, the bill is approved and 
passed by both the Register’s Office and the Probate Court. 

C) Appellants say that, “To the extent that the burial 
expenses are not reasonable, the executor has neither a legal 
duty nor a legal right to pay them.” They go on to orate 
that, “Sections 18-520 and 20-605 of the D. C. Code (1940) 
fix at $600 the maximum amount the executor or adminis¬ 
trator may consider reasonable * * 

Appellee submits that such argument when read with ap¬ 
pellants’ Statement of the Case and Agreed Summary State¬ 
ment, wherein appellants forthrightly admit that $1,000 has 
already been paid on the funeral bill in question, is mephis- 
tophelian: or, at best, reasoning at cross-purposes. Appel¬ 
lants urge the statute as imposing a reasonable maximum of 
$600; yet, appellants have advised this Court that they vol¬ 
untarily paid, may appellee suggest, the “unreasonable” 
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sum of $1,000 on account of the funeral bill for Frederick W. 
Buchholz, deceased. 

Appellants have, by paying $1,000 on the funeral bill in 
question, recognized and admitted their liability for the full 
and stated amount of the bill under consideration. By pay¬ 
ing an amount in excess of $600, appellants have concretely 
demonstrated their true convictions: either, our Code con¬ 
tains no limit, in dollars and cents, upon funeral bills; or, 
the discretionary provision regarding his funeral which is 
incorporated in the Will of Frederick W. Buchholz, lifts the 
subject of the bill out of the scope and coverage of the 
statute. 


II 

Discretion Must Be Exercised According to the Views of 
the Grantor—Discretionary Acts Are Beviewable by 
Courts 

Where a testator by his will empowers his executors to 
do or perform certain acts for him, his fundamental purpose 
is to leave his views on life and economic and social affairs 
for continued expression, as to the acts to be performed, 
through the medium of his executors. They are charged 
with doing as the testator would have done in the premises; 
he, the testator, is to all intents and purposes reincarnated 
in his executors. 

Frederick W. Buchholz, as the Record and Agreed Sum¬ 
mary Statement of Evidence show (Joint App. 10-13-18), 
was known to be a rich man, the proprietor of the Occidental 
Hotel; he “always wanted the best”; he alwrays got “the 
best”; and, furthermore, he had made it known that he de¬ 
sired a “metal casket” for his funeral. His executors were 
charged with and bound by his vie-ws. They were not priv¬ 
ileged, in the exercise of the discretion which Mr. Buchholz 
gave them, to w'ander off on a tangent; or to select or ap¬ 
prove a funeral out of character or keeping with their testa¬ 
tor’s desire for “the best”; or, to tolerate a funeral on an 
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economic or social plane far below that which their testator 
demanded in life. They, by standards set by their testator, 
were bound and required to demand, “the best”, and, 
through others acting for them, they got “the best” which 
the appellee could supply at the time. 

Where discretion is granted, it must be employed or acti¬ 
vated with prudence and good judgment. In re Watts, 160 
Kan. 377,162 P. (2d) 82. In the exercise of discretion given 
by a testator, an executor may be excused for honest errors 
of judgment, but never for bad faith. For, mala tides violates 
the fundamental principle upon which a testamentary dis¬ 
cretion rests, since such discretion implies confidence, and 
confidence excludes bad faith. In re Wilkins, 183 N. Y. 104, 
75 N. E. 1105. Discretion given a fiduciary may not be ex¬ 
ercised arbitrarily, or unreasonably. 77. S. Nat’l Bk. & 
Trust Co., of Kenosha, Wise. v. Sullivan, 69 F. (2d) 412 
(C. C. A. 7th). It does not mean the substitution of the in¬ 
dividual, or personal views of the grantee for the known 
ideas of the grantor, Grant v. Michaels, 94 Mont. 452, 23 P. 
(2d) 266. If arbitrarily or captiously applied, a Court of 
competent jurisdiction may review the exercise thereof and 
decree the manner and form in which the discretionary act 
shall be performed. Sinnott v. Kenaday, 14 App. D. C. (12 
App. D. C. 115: 179 U. S. 606) 1; Newcomer v. Miller, 166 
Md. 675, 172 A. 242; In re Gavy’s Estate, 263 N. Y. S. 784; 
Am. Sec. <& Trust Co. v. Spencer, 65 App. D. C. 200; Gooch 
v. Beasley, 137 Tenn. 407,193, S. W. 132; Shoemaker v. Am. 

Sec. & Trust Co., _U. S. App. D. C._; 163 F. (2d) 585 

(decided July 28, 1947); See, also, 33 C. J. S. 1111. 

Ill 

The Probate Court of the District of Columbia Is a Court of 
Limited Jurisdiction. The Municipal Court for the Dis¬ 
trict of Columbia Was the Proper Forum of Origin for 
this Cause 

The Probate Court of the District of Columbia is one of 
limited powers and jurisdiction. Watkins v. Rives, 75 U. S. 
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App. D. C. 109,125 F. (2d) 33; Perkins v. Berger, 79 U. S. 
App. D. C. 286,145 F. (2d) 856. Appellee’s action in debt 
against the Executors of the Estate of Frederick W. Buch- 
holz, deceased, was properly instituted and initiated in the 
Municipal Court for the District of Columbia, Klepinger v. 
Rhodes, 78 U. S. App. D. C. 340, 140 F. (2d) 697; Rowe v. 
Nolan Motor Co., 79 U. S. App. D. C. 35, 142 F. (2d) 93. 
Furthermore, and most persuasively, Section 11-755 of the 
D. C. Code (1940 Ed.) provides, in pertinent part: 

“(a) The Municipal Court of the District of Colum¬ 
bia • • • shall have exclusive jurisdiction of civil 
actions, including counterclaims and crossclaims, in 
which the claimed value of personal property or the 
debt or damages claimed, exclusive of interest, attor¬ 
neys’ fees, protest fees, and costs, does not exceed the 
sum of $3,000 and, in addition, shall also have exclusive 
jurisdiction of such actions against executors, admin¬ 
istrators and other fiduciaries: * * 

Hence, appellee submits that the Municipal Court was 
not only the proper, but the only forum where “the people 
could sue on it [the Buchholz funeral bill]” (R. 114). 

IV 

Appellants Acted Arbitrarily in Their Disposition of Appel¬ 
lee’s Claim 

The executors (appellants) acted arbitrarily and capri¬ 
ciously in deciding to pay and paying only $1,000 on account 
of the decedent’s funeral bill of $3,863; and, their refusal to 
honor any of appellee’s repeated requests for the balance 
due (Joint App. 12), amounts to sheer obstinacy. 

They ignored their duty in the first instance, shouldering 
it upon others (Joint App. 14-15). They disdained confer¬ 
ring with the beneficiaries of the Estate as to what amount 
should be paid for the funeral of Frederick "W. Buchholz, 
deceased (Joint App. 15). They let “bank policy” alone 
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serve as the basis for their decision (Joint App. 17). And, 
the executors reached their conclusion without knowing the 
true financial condition or status of the Estate (Joint App. 
17). 

V 

Appellants Ratified by Silence the Whole Bill for the Funeral 
of Frederick W. Buchholz, Deceased 

The appellant, Cornelius H. Doherty, was summoned and 
went to the residence of the decedent, Frederick W. Buch¬ 
holz, immediately after his death; he knew at the time that 
he was one of the executors of the Buchholz Estate (Joint 
App. 14). Mr. Doherty left the residence later, intending 
“to discuss funeral arrangements when he got back from 
court later in the morning; * * •” (Joint App. 14). How¬ 
ever, he never made the arrangements; others had made 
them for him; he didn’t even “inquire as to the nature or 
cost thereof * * # , he made no check on those arrangements, 
asked no questions about them; * * •” (Joint App. 14-15). 
Mr. and Mrs. Doherty sent a funeral spray for Mr. Buch¬ 
holz to the appellee’s chapel (Joint App. 15), as did C. F. 
Jacobsen, President of the Bank-appellant (Joint App. 11) 
who, at the time of the death of Frederick W. Buchholz, had 
a power of attorney over Mr. Buchholz’ principal bank 
account (Joint App. 17). 

Where others act for executors in the matter of arranging 
for the funeral of the executors’ decedent, “the law has gen¬ 
erally been understood to accord payment from the estate on 
an implied promise on the part of the executor or adminis¬ 
trator to pay it. ” Lentz v. Pilert, supra. See, also, Smolka 
v. Chaneller & Sons, 134 A. L. R. 629, 20 A. (2d) 131 (Del.). 
More importantly, and persuasively, where persons cloaked 
with the duty of performing an act sit idly by and allow 
others to perform their duties for them, such persons must 
suffer the consequences, as they may develop; they shall not 
be heard to complain of the ultimate results. They are 
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stamped by law as ratifying by their silence and inaction all 
that is, or may be done in their place and stead; estopped, as 
it were, from nttering a protest. Grey Van Lines v. Nesmith, 
50 A. (2d) 434, 73 W. L. R. 43; District National Bank v. 
Miatico, 61 App. D. C. 242, 60 F. (2d) 242. And, the quantum 
of such ratification in the instant case is unlimited; it is 
bounded only by “the deceased’s station in life and the con¬ 
dition of his estate.” For, the executors, themselves, had 
and have unlimited discretion in the matter, per the Will 
of Mr. Buchholz; and, those who arranged for the funeral 
of Mr. Buchholz acted under the mantle of that testamentary, 
unlimited, discretion. 

Appellants, furthermore, cannot dodge this phase of the 
issue by claiming “no notice”, or “no knowledge”. For, 
Mr. Doherty knew of Mr. Buchholz’ death. He knew at the 
time of death that he was co-executor of the Buchholz 
estate; knew that the funeral arrangements were made by 
others; and, Mr. Doherty did nothing to change, modify, or 
even rescind those arrangements. Mr. Doherty’s knowl¬ 
edge, in this regard, and his actions or inactions fix the re¬ 
sponsibility’ of both of the executors. For, notice or knowl¬ 
edge to one of several executors is notice to all; this is an 
invariable rule. Irwin’s Executors v. Larson, 115 A. L. R. 
386, 94 F. (2d) 1S7 (C. C. A., 5th); Carrington v. Odom, 124 
Ala. 529, 27 So. 510; Wilkerson v. Wooten, 28 Ga. 568; 
Woerner’s, American Law of Administration, Vol. 2, p. 722; 
33 C. J. S. 1111. 

VI 

Appellants Would Unjustly Enrich the Estate of Frederick 

W. Buchholz, Deceased 

The Will of Frederick W. Buchholz, deceased, which has 
been admitted to probate and record, authorizes his execu¬ 
tors to pay his “funeral and burial, in such amounts as they 
may deem proper, * * (Joint App. 15-16). Thus, the 
executors, the appellants could spend $100 or $100,000 for 
Mr. Buchholz’ funeral, if they would and could justify their 
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disbursement. But, they did neither of these extremes; they 
saw their testator “buried in good style” (R. 147), with 
ample opportunity to curtail such “style” (Joint App. 15), 
and they “asked no questions” (Joint App. 15). 

They stood idly by, from November 22nd, 1944, through 
the very funeral service of November 25th, 1944, and did 
nothing —until January 26th, 1945. Then, they had a meet¬ 
ing # * *. At such conclave, they decided, willy-nilly, that 
$1,000 was the Buchholz funeral bill. They concluded, in 
effect, that the Buchholz’ estate would pocket the “best” 
funeral, and pay thereon, what it indiscriminately cared to, 
without regard to appellee’s costs or financial outlay. The 
appellants chose to discount appellee’s bill, as they saw fit. 

Appellee did not seek the funeral for Frederick W. Buch¬ 
holz; appellee was summoned and commanded to perform 
the services necessitated by the case (Joint App. 10). What 
appellee did for Frederick W. Buchholz cannot be undone; 
and, prospectively stated, appellee would not initiate the 
first step to qualify or modify its services to Mr. Buchholz 
and his family. But, it nevertheless remains a chestnut in 
appellee’s economic craw to have laid out, in cash, more 
than the $1,000 paid on its bill, for the benefit of the Estate 
of Frederick W. Buchholz and yet have its claim rejected— 
because of “bank policy”. 


vn 

The Funeral Supplied for Frederick W. Buchholz Befitted 
the Condition and Circumstances of the Deceased 

The appropriateness of the funeral and services, per se, 
which the appellee supplied for Frederick W. Buchholz has 
never been questioned by the appellants; they have directed 
their attack, or marshalled their defense to appellee’s claim, 
on the monetary line only. It has been attested that 
Frederick W. Buchholz was a prominent figure in Wash¬ 
ington’s social and mercantile affairs; that his death was 
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“Front page news” (R. 76). The facts disclose clearly 
and unequivocally, that appellee’s services for Mr. Buchholz 
were most satisfactory to the decedent’s family (Joint App. 
11); that Christina Buchholz, the mother of the dece¬ 
dent, “seemed satisfied that everything was taken care of 
as she would have wanted it” (R. 137). 

Appellee has demonstrated, conclusively, through Mr. W. 
R. Frank Hines, who was called as an expert witness (Joint 
App. 16), and Gustav F. Blank, a beneficiary of the Estate of 
Frederick W. Buchholz (Joint App. 13), and Louise Stoner, 
a cousin of the deceased (R. 129), that the entire cost of the 
funeral for Frederick W. Buchholz “was not excessive in 
view of the station in life and net financial worth of the de¬ 
ceased, * * And, appellee submits that the conclusions 
and opinions thus expressed by these witnesses are substan¬ 
tiated by the testimony of Mr. Doherty on the subject of the 
financial position and station in life of his decedent (Joint 
App. 15), as well as the Probate Court records in the Admin¬ 
istration proceedings in the Estate of Frederick W. Buch¬ 
holz, deceased. (Consider; S. Res. 166, 80th Cong. 1st S., 
12/9/47). 


CONCLUSION 

The decision of the Municipal Court of Appeals for the 
District of Columbia and the judgment of the Municipal 
Court for the District of Columbia should be affirmed. 

Respectfully submitted, 

Arthur F. Carroll, Jr. 

Hibbs Building 
Washington, D. C. 

Attorney for Appellee 






